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PURCHASE FOR VALUE WITHOUT NOTICE. 


[’ seems to have been a common opinion in early times that a 


court of equity would give no assistance against a purchaser 
for value without notice.! 

But, in Phillips v. Phillips? (1861), which at once became, and 
has since continued to be, the leading authority upon this subject, 
this doctrine, which Mr. Sugden strenuously defended to the last,° 
was definitively rejected. Lord Westbury, in his opinion, ar- 
ranged the cases in which the plea of purchase for value would 
be a bar to equitable relief in three classes: (1.) When an appli- 
cation is made to the auxiliary jurisdiction of the court. As illus- 
trations under this class were mentioned bills for discovery and bills 
for the surrender of title-deeds belonging to the plaintiff. (2.) 
Where one who purchased an equitable interest in property, with- 
out notice of a prior equitable incumbrance of the plaintiff, has 
subsequently got in the outstanding legal title. This was the 
doctrine of tabula in naufragio. (3.) When a plaintiff seeks to 
charge a purchaser with “an equity as distinguished from an equi- 
table estate, as, for example, an equity to set aside a deed for 





1 Stanhope wv. Verney, 2 Eden, 81, 85, per Lord Henley; Jerrard v. Saunders, 2 Ves., 
Jr. 454, per Lord Loughborough; Wallwyn v. Lee, 9 Ves. 24, per Lord Eldon; Payne 
v. Compton, 2 Y. & C. Ex. 457, per Lord Abriger; Attorney-General v. Wilkins, 17 
Beav. 285, per Sir John Romilly; Gomm z. Parrott, 3 C.B., n. s. 47. 

*4D,,F., & J. 208. * Sugden, V. & P. (14 ed.) 791-798. 
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fraud, or to correct it for mistake.” On the other hand, to a bill in- 
voking the concurrent or exclusive jurisdiction of equity against a 
subsequent equitable incumbrancer, purchase for value without 
notice would be no defence. 

It will be noticed that one common case of protection to a 
purchaser, namely, where one buys a legal title from a miscon- 
ducting trustee without notice of the trust, does not come within 
any of Lord Westbury’s three classes. Furthermore, the discrimi- 
nation in his third class between an equity and an equitable estate 
is an unfortunate one, for two reasons. In the first place it is an 
attempted distinction between convertible terms. Every equity 
attaching to property is an equitable estate. The equity of a 
defrauded vendor is no less an equitable estate than the interest 
of cestuz que trust. Indeed, the fraudulent vendee is constantly 
called a constructive trustee. Secondly, this distinction has led 
to a misconception as to Lord Westbury’s real opinion. He has 
been thought to include in his third class all purchasers, even 
those who have not acquired from the fraudulent vendee the title 
of the defrauded vendor;? and yet it is quite clear that he would 
have protected those purchasers only who had completed their 
purchase.” 

By far the most satisfactory discussion of this subject is con- 
tained in Mr. Langdell’s “Summary of Equity Pleading.” The 
conclusions of the learned author coincide in the main, save as 
to the doctrine of tabula in naufragio, with those of Lord West- 
bury. But he has explained, with great clearness, the rationale 
of the doctrine of purchase for value without notice. Mr. Lang- 
dell, however, it is hardly necessary to say, was dealing primarily 
with the subject of equity pleading. His examination of this 
doctrine as a part of the law of property was incidental and pro- 
fessedly incomplete. Any discrepancies, therefore, that may 





1 2 White v. Tudor, L.C. Eq. (6 ed.) 23; Haynes, Defence of Purchase, Chap. III. 
See also Cave v. Cave, 15 Ch. D. 639, 647-9, per Fry, J. 

?In Eyre v. Burmester, 10 H.L.C., 90, M made a legal mortgage to A, and then, 
suppressing A’s mortgage, mortgaged the property to B. B having subsequently dis- 
covered A’s mortgage, M, by fraudulent representations, induced A to reconvey to himself. 
No further conveyance was made to B. In a contest between A and B, A prevailed. 
Lord Westbury said, p. 104: “If B had advanced money to M on the faith of the 
release and M’s actual possession of it, but without taking a conveyance, he might have 
had a lien on the deed itself; but, this interest being equitable only, would still, in my 
opinion, have been subject to the superior equity of A.” This was said five months 
after the decision in Phillips v. Phillips. 
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seem to exist between his views and those of the present writer 
may be attributed, with possibly one or two exceptions, to an ex- 
tension of the principles stated in the “ Summary” rather than to 
any real divergence of opinion. 

The principle as to purchase for value, which it is the object 
of these pages to justify, may be concisely stated as follows: 
A court of equity will not deprive a defendant of any right of 
property, whether legal or equitable, for which he has given value 
without notice of the plaintiff's equity, nor of any other common- 
law right acquired as an incident of his purchase. In all other 
cases the circumstance of innocent purchase is a fact of no legal 
significance. 

The rule just given is simply an application of that comprehen- 
sive principle which lies at the foundation of constructive trusts 
and other equitable obligations created by operation of law (in- 
cluding implied or guasi contracts, which are really equitable 
liabilities, upon which the common law assumes to give a remedy), 
namely; that a court of equity will compel the surrender of an 
advantage by a defendant whenever, but only whenever, upon 
grounds of obvious justice, it is unconscientious for him to retain 
it at another’s expense. Indeed, it is not too much to say that 
the purchaser of a title from one who holds it subject to an equity 
is always charged, if chargeable at all, as a constructive trustee. 
If he acquired the title with notice of another’s equity his acquisi- 
tion was dishonest, and he must, of course, surrender it. If he 
gave no value, though his acquisition was honest, his retention 
of the title, after knowledge of the equity, is plainly dishonest.’ 
If he gave value, and had no notice of the equity, it is eminently 
just for him to keep what he has got. 

It will be convenient to discuss, separately, the three classes of 
rights, before-mentioned, which a defendant may have acquired, 
namely: (1) legal rights of property, (2) equitable rights of 
property, and (3) other common-law rights, and then to consider 





1 It is sometimes said that a volunteer has constructive notice of prior equities. But this is 
a perversion of the term notice. If a volunteer should, before actual notice of any equity, 
dispose of the title by gift, surely no claim could properly be made against him. Yet, 
if he had constructive notice, he would be liable for a wrong analogous to a breach of 
trust. If, again, a donee should sell the property, and subsequently buy it back, he could 
keep the property, though he would have to account for the proceeds of his sale; 
whereas, if he had constructive notice, he could not keep the property. Ames, Cas. 
on Trusts, 532. 
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the cases where the defendant derives no benefit from the circum- 
stance that he is an innocent purchaser; and, finally, to examine 
the so-called doctrine of ¢abula in naufragio. 

I. The typical case of protection of an innocent purchaser is 
the case where the defendant has bought a legal title from a 
fraudulent trustee or vendee.! No distinction is to be made 
between the purchaser of land and the purchaser of a chattel.? Nor 
is it essential that the innocent purchaser obtain the entire legal 
interest in the property, either in quantity or duration. The pur- 
chaser of an aliquot part of the estate, the grantee for value of a 
rent charge,® or the lessee.for value, may keep the interest actually 
acquired from the fraudulent legal owner. 

Closely akin to a lessee’s right is the interest of a pledgee. His 
right is a legal right zz vem, and fundamentally different from the 
lien of an equitable incumbrancer, which is a right 2” personam. 
The innocent pledgee of a chattel may, therefore, retain his pledge 
until the claim thereby secured is satisfied. A pledge of title- 
deeds is as effectual as a pledge of any other chattel. Title-deeds are, 
it is true, so far an accessory of the title to the land as to pass with it 
to the grantee, although not mentioned in the deed of conveyance.® 
But they are not inseparably attached to the title. The owner of 
the land may sever them, if he will, and dispose of them as chattels.® 





’ Pilcher v. Rawlins, 7 Ch. 259; Ames, Cas. on Trusts, 531, n. 

2 White v. Garden, 10 C. B. 919; Kingsford v. Merry, 11 Ex. 577; The Horlock, 2 
Pr. D. 243. The fact that a defrauded vendor of a chattel is allowed to maintain trover 
against the fraudulent vendee has given a certain currency to the opinion that the pro- 
tection of an innocent purchaser of a chattel is due to the principle of equitable estoppel. 
See Moyce v. Newington, 4 Q.B. 32, 35, per Cockburn, C. J. Lindsay v. Cundy, 3 
App. Cas., shows the fallacy of this opinion. In that case, B, fraudulently pretending 
that he was buying for M, induced A to consent to the sale to M, and to deliver the 
goods to himself. B then sold to C, an innocent purchaser. A prevailed against C, be- 
cause the title had never passed from him. And yet there was as strong a basis for 
estoppel in this case as in those where the fraudulent vendee acquires a defeasible title. 
In truth, the fraudulent vendee who gets the title is a constructive trustee, and the action 
of trover against him presents the anomaly of a bill in equity in a court of common law. 

3Y.B., 14 H. VIII. 4, pl. 5; Cas. on Trusts, 528, s.c. 

* Pease v. Gloahec, L.R., 1 P.C. 219; Babcock v. Lawson, 4Q.B.D. 394, 5 Q.B. 
Div. 284; Joseph v. Lyons, 15 Q.B. Div. 280; Hallas v. Robinson, 15 Q.B. Div. 288. 

5 Copinger, Title-Deeds, ‘2. 

6 Copinger, Title-Deeds, 4; Barton v. Gainer, 3 H. & N. 387, 388. See also the 
analogous cases of severance, by an obligee, of the document from the obligation. 
Chadwick v. Sprite, Cro. El.821; Mallory v. Lane, Cro. Jac. 342; 2 Roll. Ab. 41 [G.2]; 


Gibson v. Overbury, 7 M. & W. 555; Barton v. Gainer, 3 H. & N. 387; Rummens wv. 
Hare, 1 Ex. D. 169. 
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If, therefore, the owner of land, after creating an equitable incum- 
brance in favor of A, should subsequently give C an equitable 
mortgage by a deposit of the title-deeds, A could not compel the 
surrender of the deeds by C, if the latter had no notice of the prior 
incumbrance.! Nor has the Judicature Act affected the rights of 
such a pledgee.? 

An honest purchaser will, furthermore, be protected, although 
he did not obtain the legal title at the time of his purchase, if he 
did acquire at that time an irrevocable power of obtaining the legal 
title upon the performance of some condition, and that, too, 
although, before performance of the condition, he received notice of 
the prior equitable claim. Thus, if a trustee, in violation of his duty, 
should sell the trust property to one who had no notice of the 
trust, and should deliver the deed in escrow, the defrauded cestuz 
que trust could not restrain the innocent purchaser from perform- 
ing the condition, nor could he obtain any relief against him after 
he had acquired the title? On the same principle one who acquired 
at the time of his purchase an irrevocable power of obtaining the 
legal title upon the performance of some act by a third party, which 
that party is in duty bound to perform, will be as fully protected as if 
he had acquired the title itself at the time of his purchase. Hume v. 
Dixon‘ is a case in point. “The owner of land subject to a ven- 
dor’s lien sold it to an innocent purchaser; but, under the law of 
the State, the deed failed to convey the legal title, for the reason 
that the officer who took the acknowledgment of the deed forgot 
to sign his name thereto. He subsequently signed the deed, but 
after the grantee had notice of the lien. The purchaser was pro- 
tected. Another illustration is furnished by Dodds v. Hills. A 
trustee of shares in a company wrongfully pledged them, trans- 
ferred the certificates, and executed a power to the innocent lender 
to register himself as owner of the shares. The transfer was regis- 
tered after the lender was informed of the breach of trust. 





' Joyce v. De Moleyns, 2 J. & Lat. 374; Thorpe v. Holdsworth, 7 Eq. 139. Sir 
John Romilly’s decision in Newton v. Newton, 6 Eq. 135, is, therefore, not to be sup- 
ported. See, further, S. C. on appeal, 4 Ch. 143; Stackhouse v. Countess of Jersey, 1 
J. & H. 721. 

2 Re Morgan, 18 Ch. Div. 93. 

3 Dodds v. Hills, 2 H. & M. 424, 427, per Wood, V.C. 

* 37 Oh. St. 66. See also Buck v. Winn, 11 B. Mon. 320, 323. 

52H. & M. 424. 
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Wood, V. C., refused to deprive the lender of his security. There 
are similar decisions in Scotland and in this country." 

If the reasons suggested for protecting the purchaser of shares 
in a company are sound they would seem to furnish a solution 
of the vexed question as to the rights of the innocent purchaser 
of a chose in action from one who held it subject to what are 
called latent equities, z.e., equities in favor of any person other 
than the obligor; for no solid distinction can be drawn between a 
transferee of shares, with a power to register himself as owner, 
and an assignee for value of a chose in action. The so-called 
assignee is not properly an assignee, z.¢., successor, but an attor- 
ney with a power to collect or dispose of the claim for his own 
use. He corresponds to the Roman procurator in rem suam. 
Both in the Roman and the Teutonic systems of law a contract 
was conceived of as a strictly personal relation. It was as im- 
possible for the obligee to substitute another in his place as it 
would have been for him to change any other term of the obliga- 
tion. This conception, rather than the doctrine of maintenance, 
is the source of the rule that a chose in action is not assignable. 
In 1 Lilly’s Ab., 103, it is said: “A statute merchant, or staple, 
or bond, etc., cannot be assigned over to another so as to vest an 
interest whereby the assignee may sue in his own name, but they 
are every day transferred by letter of attorney, etc. Mich., 22 Car. 
B.R.”? Itwas a consequence of the assignor continuing the legal 





1 Redfearn v. Ferrier, 1 Dow. 50; Burns v. Lawrie’s Trustees (Scotch), 2 D. 1348; 
Brewster v. Sime, 42 Cal. 139; Thompson v. Toland, 48 Cal. 112; Winter v. Belmont, 
53 Cal. 428; Atkinson v. Atkinson, 8 All. 15; McNeil v. Tenth Bank, 46 N.Y. 325. 
In Dodds v. Hills, it will be noticed, the lender was able to complete his title under the 
power without further assistance from the delinquent trustee. If the lender required the 
performance of some further act on the part of the trustee in order to complete his 
title, and if before such performance he received notice of the trust, the loss would fall 
upon him; for in the case supposed he could not obtain the title without making himself 
a party to the continuance of the breach of trust. Ortigosa v. Brown (47 L.J. Ch. 168) 
was decided in favor of a defrauded pledgor upon this distinction. 

* See 2 Spence, Eq. Jur.850; Pollock, Contracts, 206; 2 Bl.Com. 442. The wrong 
of maintenance lay in executing and exercising the power of attorney. The distinction 
was established at an early period, that the grant of a power of attorney to a creditor was 
not maintenance, while a similar grant to a purchaser or donee was maintenance. 34H. 
VI. 30-15; 37 H. VI. 13-3; 15 H. VII. 2-3; South v. Marsh (1590), 3 Leon. 234; 
Harvey v. Beekman (1600), Noy, 52. As late as 1667-1672 the same distinction pre- 
vailed also in equity. “The Lord Keeper Bridgman will not protect the assignment of 
any chose in action unless in satisfaction of some debt due to the assignee; but not when 
the debt or chose in action is assigned to one to whom the assignor owes nothing prece- 
dent, so that the assignment is voluntary or for money then given.” Freem. C. C. 145. 
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owner of the obligation that he had the ability, though not the 
right, to destroy the assignee’s right under the power of attorney; 
he had only to execute a release of the obligation, which would, 
of course, be a bar to any subsequent action by the assignee, in 
the assignor’s name, against the obligor, even though the latter 
were a party to the wrong. Such a destruction of the assignee’s 
right would be a tort, and a court of equity would, at the instance 
of the assignee, either restrain its commission or compel the 
assignor to surrender to the assignee whatever he had collected of 
the obligor. This is the real significance of the statements, some- 
times made, that a power, though revocable at law, is irrevocable 
in equity, and that a chose in action is assignable in equity, 
although not assignable at law. In the absence of any actual 
or threatened tort the assignee of a chose in actin was 
entitled to no relief in equity;' and for the simple reason 
that he could, by virtue of his power of attorney, enforce pay- 
ment of his claim at common law. It seems clear, therefore, that, 
even though the assignor committed a breach of trust in granting 
to the assignee this power of reducing the chose in action to posses- 
sion, a court of equity ought not to deprive him of it, if acquired 
by honest purchase. If this principle is sound in the case of an 
assignee whose power is only tc sue in the name of the assignor, 
it applies 4 fortiori in favor of an assignee, who, by statute, is per- 
mitted to sue in his own name. The authorities are, however, 
hopelessly irreconcilable. In England the assignee finds no pro- 
tection, whether the assignor was an express trustee? or a con- 
structive trustee, ¢.g., a fraudulent assignee.2 In this country, on 
the other hand, as also in Scotland,‘ the assignee is, as a rule, 
protected from all latent equities® (except, of course, those in 
favor of the obligor). The English rule that the assignee takes 
subject to latent equities is followed in New York ;® but a qualifica- 
tion is made in favor of an assignee whose assignor is himself an 





1 Cator v. Burke, 1 Bro. C.C. 434; Hammond wv. Messenger, 9 Sim. 327; Hayward 
v. Anderson, 106 U.S. 672; Walker v. Brooks, 125 Mass. 241. 

* Moore v. Jervis, 2 Coll. 60; Brandon v. Brandon, 7 D., M., & G. 365; Cory v. Eyre, 
1 D., J., & S. 149; Re European Bank, 5 Ch. 358. 

3 Cockell v. Taylor, 15 Beav. 103; Barnard v. Hunter, 2 Jur. n. s. 1213. 

* Bell, Principles of Law (6 ed.), 637. 

5 Cas. on Trusts, 552-553- 

6 Schafer v. Reilly, 50 N.Y. 61; Trustees v, Wheeler, 61 N.Y. 88, and other cases 
cited in Cas. on Trusts, 552, n. 
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assignee under a written assignment procured by fraud.’ This 
qualification is supposed to be an illustration of the principle of 
equitable estoppel.. But an estoppel implies a variance between 
the real and the apparent fact. If, however, an assignment is a 
power of collection and substitution, it follows that in the case of 
a fraudulent assignment this essential feature of an estoppel is 
wanting. There is an identity between the real and the apparent 
fact. The fraudulent assignee not only purports to have, but 
actually has, the power of collection and substitution. He is in 
duty bound, it is true, not to exercise the power to the prejudice 
of his assignor; but his duty is the same as that which fastens 
upon the conscience of a fraudulent vendee of land not to convey 
the land to the detriment of the vendor. The decision in Moore 
v. Metropolitan Bank,® is therefore repugnant to the English rule 
which the courts in New York profess to follow. 

In all the cases hitherto considered, the legal title, or other legal 
right of property, it has been assumed, was acquired at the time 
of the purchase. But he who advances money on the faith of a 
legal title that he already has, is equally entitled to protection. 
Thus, a first mortgagee, who makes subsequent advances in igno- 
rance of a second mortgage, has priority as to those advances over 
the second mortgagee.? He is in the same position as if he had 
surrendered his first mortgage and taken a fresh conveyance of 
the legal estate to secure the whole of his advance. Newman v. 
Newman‘ illustrates the same principle. A cestuz que trust, who 
had mortgaged his equity, released his interest to the trustee, who 
gave value without notice of the mortgage. The trustee, it was 
decided, could not be charged with the mortgage. 

II. It is commonly said that, as between adverse equitable 
claimants, he who is prior in time is stronger in law, unless by his 
representation or conduct he has misled the later incumbrancer, 
But the rule, so stated, requires, at least in point of principle, an 





1 Moore v. Metropolitan Bank, 55 N.Y. 41. In Barry v. Equitable Society, 59 N.Y. 
587, an assignment procured by duress was distinguished, without sufficient reason, from 
one obtained by fraud. 

5 og N.Y..48. 

3 Collet v. De Gols, Talbot, 65; Barnett v. Weston, 12 Ves. 130; Hopkinson v. Rolt, 
9 H.L.C. 514 (semble); Truscott v. King, 2 Seld. 166; Cas. on Trusts, 547. The “tack- 
ing” in these cases is wholly distinct from that unjust tacking whereby a third mortgagee 
is permitted to buy up the first mortgage, and “ squeeze out ” the second. 

428 Ch. D. 674. 
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important qualification, namely, that the equities of the adverse 
claimant must be immediate equities against the same person. 
There are many illustrations of the rule thus modified. For ex- 
ample, B, an express trustee for A, sells, without conveying the 
legal title, to C, who pays the purchase money without notice of 
the trust. Or B makes an equitable mortgage to C.2. Again, B, 
a fraudulent vendee, z.¢., a constructive trustee, of A, sells, without 
conveying the legal title, to C,? or gives him an equitable mort- 
gage, or declares himself a trustee for him. In all these cases A 
and C have each an immediate equity against B. In all of them 
C must be postponed, because, in fact, no interest in the land 
passed to him by B’s conveyances. B could not convey A’s 
equitable interest as such, although he might have destroyed it by 
conveying the legal title, and he did not, as he might have done, 
convey his own legal interest. 

But the rule as to conflicting equities, it is conceived, may be 
expressed more comprehensively. Just as the honest purchaser 
of a legal title from one who holds it subject to an equity acquires 
the legal title discharged of the equity, so also the purchaser of an 
equitable title from one who holds it subject to an equity takes the 
equitable title discharged of the equity. In all other cases the rule 
of priority governs, unless modified by the principle of estoppel. 
As the proposition here advanced has the merit, or, perhaps it 
should rather be said, the demerit, of novelty, it will be necessary 
to examine the true nature of an equitable right of property. 

A cestut quetrust is frequently spoken of as an equitable owner 
of the land. This, though a convenient form of expression, is 
clearly inaccurate. The trustee is the owner of the land, and, of 
course, two persons with adverse interests cannot be owners of the 
same thing. What the cestucz gue trust really owns is the obliga- 
tion of the trustee; for an obligation is as truly the subject-matter 
of property as any physical ves. The most striking difference be- 
tween property in a thing and property in an obligation is in the 
mode of enjoyment. The owner of a house or a horse enjoys the 
fruits of ownership without the aid of any other person. The only 





1 Pinkett v. Wright, 2 Hare, 120; Att’y-Gen. v. Flint, 4 Hare, 147; Bailliev. M’Kewan, 
35 Beav. 177; Wigg v. Wigg, 1 Atk. 384. See also Cas. on Trusts, 532-3. 

? Shropshire Co. v. Queen L.R., 7 H.L. 496; Cas. on Trusts, 551, n. I. 

3 Eyre v. Burmester, 10 H.L.C. 90, 103, per Lord Westbury; Peabody v. Fenton, 3 Barb. 
Ch. 451, 464-5, per Walworth, C. See also the analogous cases of bills of exchange, Cass 
on Trusts, 533- 
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way in which the owner of an obligation can realize his ownership 
is by compelling its performance by the obligor. Hence, in the 
one case, the owner.is said to have a right 2” vem, and, in the other, 
a right 2m personam. In other respects the common rules of prop- 
erty apply equally to ownership of things and ownership of obli- 
gations. For example, what may be called the passive rights of 
ownership are the same in both cases. The general duty resting 
upon all mankind not to destroy the property of another, is as 
cogent in favor of an obligee as it is in favor of the owner of a 
horse. And the violation of this duty is as pure a tort in the one 
case as in the other.) 

The law of transfer is also the same for both forms of property. 
Take, for instance, the case of land. The owner may diminish his 
interest (1) by a transfer of the whole or an aliquot part of the 
land either permanently or for a time; (2) he may grant a rent- 
charge issuing out of the land; or (3) he may charge himself with 
a trust or other equity in regard to the land. If, after dimin- 
ishing his interest in either of the first two modes mentioned, he 
should make an ostensible conveyance of the whole land to an inno- 
cent purchaser, the latter would take only the diminished interest 
of his grantor ; whereas, if he should make a similar conveyance after 
reducing his interest, in the third mode, the purchaser would take 
the legal title unincumbered. No reason occurs to the writer why 
a cestut que trust of land may not deal with his interest in the ob- 
ligation of the trustee in a similar way, and with similar conse- 
quences. He certainly may transfer the whole or an aliquot part? 
of the obligation, and he may grant a rent charge issuing out of 
it ? and he may also charge himself as trustee, or subject himself 
to any other equity in regard to the obligation. It is also true, 
that if the cestuc que trust, after diminishing his interest by an 
assignment, should make an ostensible conveyance of his trust to 
an innocent purchaser, the latter would take subject to the previous 





1 From the nature of the case such a tort must be of rare occurrence. But instances 
may be put. B,a cestut gue trust, assigns his trust to A, and afterwards, before the 
trustee is informed of the assignment, releases the trust to the trustee, as in Newman v. 
Newman, 28 Ch. D. 674. A’s right against the trustee is destroyed. Again, suppose that C, 
a stranger, had maliciously incited B to make the release. A’s claim against B and C 
would be for compensation for a purely equitable tort. Compare Lumley v. Gye, 2 E.& 
B. 216; Bowen v. Hall, 6 Q. B. Div. 333. 

® Tierney v. Wood, 19 Beav. 330; Cas. on Trusts, 189. The obligation of a trustee is, 
from its nature, divisible, differing in this respect from most obligations. 

3 Phillips v. Phillips, 4 D., F., & J. 208; Cas. on Trusts, 433. 
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PURCHASE FOR VALUE WITHOUT NOTICE. II 


assignment.! Such a purchaser would also take subject to the an- 
nuity or rent charge.” Finally, if the cestuc gue trust should convey 
his trust after charging himself with a sub-trust, or other equity, 
the innocent purchaser ought to take the trust discharged from the 
sub-trust, or other equity, as in the corresponding case the pur- 
chaser acquires an absolute title to the land. The analogy between 
the two cases would seem to be perfect. The cestuc que trust of 
the equitable obligation stands in the same relation to the owner 
of that obligation which the cestuz gue trust of the land occupies 
towards the owner of the land. Each has an immediate claim 
against his trustee; neither has a direct claim upon the subject- 
matter of the trust. Just as the cestuc que trust of the land must 
work out his rights through the owner of the land, so the cestuz gue 
trust of the equitable obligation must work out his rights through 
the owner of the obligation. As the trustee of the land is com- 
plete owner of the.land, subject to a duty in favor of the cestuz que 
trust of the land, so the trustee of the equitable obligation is com- 
plete owner of the obligation, subject to a duty in favor of the 
cestut que trust of the obligation. The conclusion seems unavoid- 
able, therefore, that as the ownership of the land may be transferred 
discharged of the duty in the one case, so the ownership of the 
equitable obligation may be transferred discharged of the duty in 
the other case. What is true of a sub-trust, or equity, created by 
the will of the owner of the equitable obligation must, obviously, 
be equally true of a sub-trust, or equity, created by operation of 
law. For example, if the owner of the equitable obligation were 
induced by fraud or duress to convey the obligation the fraudulent 
vendee would become the owner of it; but the law would raise a 
duty in him to deal with it for the benefit of the defrauded vendor, 
in other words, would make him a constructive trustee of the obli- 
gation in favor of the vendor; but if he should convey the obliga- 
tion to a purchaser for value, without notice of the constructive 
trust, the purchaser could not properly be charged with it. 

None of the decisions, it must be conceded, have proceeded upon 





1Lee v. Howlett, 2 K. & J. 531; Cas. on Trusts, 428, 432,n. 1. An exception is 
made in the case of the transfer of equitable interests in personalty in England, and in a few 
States in this country, where the peculiar rule of Dearle v. Hall, 3 Russ. 48, obtains. But 
this decision, which was virtually a judicial creation of a registry law, has not met with 
much favor in this country. Putnam v. Story, 132 Mass. 205; Williams v. Ingersoll, 89 
N.Y. 508, 523; Cas. on Trusts, 429. 

* Phillips v. Phillips, 4 D., F., & J. 208; Cas. on Trusts, 433. 
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the principle herein advanced. Several of them, however, must 
be supported upon this principle, or else be pronounced erroneous. 
In Sturge v. Starr,’ A, a cestuz que trust, was induced by the fraud 
of B to sell her trust to C, a purchaser for value, without notice of 
the fraud. C was protected in his purchase. In Lane v. Jackson,? 
B, the owner of an equity of redemption, subject to an equity in 
favor of A, sold the equity of redemption to C, an innocent pur- 
chaser. A was not permitted to enforce his equity against C. 
Penny v. Watts® was a similar case, with a similar decision. To 
overrule these cases would be a misfortune. 

On the other hand, in Re Vernon,‘ B, who held an equity of 
redemption in trust for A, sold it to C. The decision was in A’s 
favor, on the ground of priority in time. In the court below, how- 
ever, Bacon, V.C., found that C had notice of the trust, and the 
Court of Appeal disclaimed any dissent from this finding. In 
Cave v. Mackenzie,® an agent, acting for an undisclosed principal, 
contracted in his own name for the purchase of an estate, and then 
sold his right to call for a conveyance. The purchaser was deprived 
of the benefit of his purchase. In Daubeny v. Cockburn,® B, 
having a power to appoint a trust-fund to any of his children, 
which fund, in default of appointment, was to go to A, appointed 
the fund fraudulently to his daughter, M, in order to secure a 
personal advantage. M transferred the fund to C, an innocent 
purchaser. C was not permitted to keep the fund. Decisions 
like these, it is submitted, are powerful arguments against the 
doctrine of which they are a necessary consequence. 

III. There were formerly two classes of cases in which a pur- 
chaser who had not acquired a right of property, either legal or 
equitable, was, nevertheless, allowed to plead purchase for value 
as a bar to the jurisdiction of a court of equity, on the ground 
that the plaintiff was seeking to deprive him of a common-law 
right, acquired as an incident of his purchase. One of these 
rights was the right of a defendant to refuse to testify in a court 
of common law. Bills for discovery against a purchaser for value 
were invariably dismissed, equity declining to strip the defendant 
of his common-law advantage.’ A defendant had no right, on the 





12M. & K, 195. * 33 Ch. Div. 402; 32 Ch. D. 165. 
2 20 Beav. 535- 5 46 L.J. Ch. 
32 DeG. & Sm. 501. 6 | Mer. 626. 


7 Bassett v. Nosworthy, Finch, 102; Hoare v. Parker, 1 Bro. C. C. 578; Gomm vw. 
Parrott, 3 C. B. n. s., 47. 
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other hand, to refuse to give evidence to be used in a court of 
equity. Accordingly, if a defendant failed to demur or plead to 
a bill for relief, but answered, he was bound to answer fully, 
although he were a purchaser for value without notice.! 

The other right, of which a purchaser for value without notice 
could not be deprived, was the right to set up an outstanding sat- 
isfied term as a bar to an action of ejectment. It was not inequi- 
table for him to insist upon an advantage which the policy of the 
law gave him, and accordingly purchase for value was a sufficient 
ground for dismissing a bill to restrain the defendant from setting 
up the term.” Both of these rights were accidental, and, with the 
change of the policy of the law, have ceased to exist, a defendant 
having been obliged to testify at law since 1851, and satisfied 
terms having been virtually abolished by the Satisfied Terms Act. 

IV. Except in the cases mentioned in the preceding three 
sections a defendant can derive no advantage from the circum- 
stance that he is a purchaser for value without notice. This will 
appear by an enumeration of the different classes of bills which 
have been sustained against sucha purchaser. Bills of foreclosure, 
whether by a legal® or equitable * mortgagee; bills for partition ;° 
for an account of tithes ;° for the assignment of dower;’ for the 
surrender of possession of chattels;® to have a paid judgment 
satisfied of record ;* for the removal of a cloud upon a title;!° for 
the cancellation of a void instrument;'! for the perpetuation of 
testimony.’* In none of the cases just mentioned was a court of 





? Lancaster v. Evors, 1 Phillips, 349, 352; Emmerson v. Ind., 33 Ch. Div. 323, 331; 
Langdell, Eq. Pl. (2 ed.), § 194. 

? Goleborn v. Alcock, 2 Sim. 552; Langdeli, Eq. Pl. (2 ed.), § 189. Mr. Langdell 
makes it clear that a bill to restrain the setting up of an outstanding term is not a bill 
belonging to the auxiliary jurisdiction. But, if the general principle of this essay is 
sound, the success of the defendant does not depend upon the nature of the jurisdiction 
invoked, but upon the possession of a right which the plaintiff seeks to take from him. 

3Finch v. Shaw, 5 H.L.C. go5. ‘Frazer v. Jones, 5 Hare, 475, 172 J. Ch. 353- 

® Snellgrove v. Snellgrove, 4 Dess. 274; Donald v. McCord, Rice Eq. 330. But see 
contra, Lyne v. Lyne, 21 Beav. 318. 

§ Collins v. Archer, 1 Russ & My. 284. 7 Williams v. Lambe, 3 Bro. C. C. 264. 

8 Jones v. Zollicoffer, 2 Tayl. 212; Brown v. Wood, 6 Rich. Eq. 155. 

® Traphagen v. Lyon, 38 N.J. Eq. 613. #9 U.S. v. Southern Co., 18 Fed. Rep. 273; 
Gray v. Jones, 14 Fed. Rep. 83. 

1! Esdaile v. Lanauze, t Y. & C. Ex. 394; Vorley v. Cooke, 1 Giff. 230; Peabody v. 
Fenton, 3 Barb. Ch. 451 (semdle). 

2 Dursley v. Berkeley, 6 Ves. 251, 263-4, semdle per Lord Eldon. But see conira, 
Jerrard v. Saunders, 2 Ves., Jr. 454, 458, per Lord Loughborough. 
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equity called upon to deprive the defendant of any right of prop- 
erty. In all of them the right of property was in the plaintiff, 
who asked only for that assistance which equity regularly gives to 
owners of property. 

In Attorney-General v. Wilkins! a plea of purchase for 
value was allowed to defeat a bill for the recovery of a rent. 
But this case would, doubtless, not be followed. An exception 
existed in the case of a bill by the legal owner of an estate for the 
surrender of the title-deeds. Wallwyn v. Lee.? This case was 
decided under the influence of the old view that equity would 
give no assistance against an innocent purchaser. And it would 
certainly have been a case of great hardship to the defendant if 
the decision had been adverse to him. For, it is highly probable, 
the plaintiff resorted to equity from inability to prove his title at 
law, and if he had succeeded he would, by an indirection, have got 
the evidence which he could not have obtained by a bill for 
discovery. The refusal of the court in several cases* to compel 
the surrender of title-deeds in forec! ure suits brought by a 
legal mortgagee after the plaintiff had proved his title is cause for 
surprise. But these cases have now lost their force, since, under 
the Judicature Act, the plaintiff gets in the foreclosure suit what 
formerly he would obtain only by a separate action at law.‘ 

V. In cases where the rule of priority in time would otherwise 
determine the rights of adverse equitable claimants, it sometimes 
happens that the later incumbrancer subsequently acquires the 
outstanding legal title. Under what circumstance can he profit by 


the title so obtained? By the old law, if he gave value for his 


equity without notice of the prior equity, he was permitted to use 
the subsequently acquired title as tabula in naufragio under all 
circumstances, even though he gave nothing for the legal title, or 
obtained it with notice of the prior equity. This was an extreme 
application of the old rule, that equity would not exercise its juris- 
diction against an honest purchaser. It was, however, long since 
decided that a later incumbrancer could derive no advantage from 





117 Beav. 285. 

29 Ves. 24. 

* Head v. Egerton, 3 P. Wms. 280; Kendall v. Hulls, 11 Jur. 864; Hunt v. Elmes, 2 
D., F., & J. 578; Heath v. Crealock, 10 Ch. 22; Waldy v. Gray, 20 Eq. 238. 

“Cooper v. Vesey, 20 Ch. Div. 611; Manners v. Mew, 29 Ch. D. 725. 
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an outstanding satisfied term got in with notice of the prior equity.! 
No case has been found where such a term was got in without 
notice of the prior equity. Sir George Jessel, M.R., put the case, 
however, in Mumford v. Stohwasser,? and expressed a strong 
opinion that the later equitable claimant could not use the term as 
tabula in naufragio, because, having acquired it as a volunteer, he 
could not honestly retain it. 

The common illustration of the ancient rule is the English doc- 
trine of tacking, whereby a third mortgagee, who advanced his 
money in ignorance of a second mortgage, is permitted upon dis- 
covering its existence to buy up the first mortgage, to tack his 
own to it, and so “ squeeze out” the second.’ This doctrine has 
found no support in this country, and has been the subject of 
much adverse criticism in England. Even if a third mortgagee 
should buy up the first mortgage, being still in ignorance of the 
second, he would not, upon principle, be entitled to priority over 
the second mortgagee. For, as he gave his money solely for the 
first mortgage, if he should be allowed to get anything more than 
that, he would get it for nothing, and could not, therefore, 
honestly keep it at the expense of the second mortgagee. 

It is possible, however, for a later equitable claimant, who has 
already paid his money, to obtain the legal title afterwards for 





1 Allen v. Knight, 5 Hare, 272, 11 Jur. 257; Carter v. Carter, 3 K. & J. 717; Prosser v. 
Rice, 28 Beav. 68, 74; Sharples v. Adams, 32 Beav. 213, 216; Baillie v. McKewan, 35 
Beav. 177; Pilcher v. Rawlins, 7 Ch. 259, 268; Mumford v. Stohwasser, 18 Eq. 556; 
Cas. on Trusts, 534, n. 2. 

218 Eq. 562. The same idea is expressed by the same Judge in Maxfield v. Burton, 
17 Eq. 15, 19, and by North, J., in Garnham v. Skipper, 55 L.J. Ch. 263, 264. 

3 Marsh v. Lee, 1 Ch. Ca. 162; Bates v. Johnson, Johns. 304; Cas. on Trusts, 537, 
541, n. I. 

“1 Story, Eq. Jur. (12 ed.), §§ 413-419; 4 Kent (13 ed.), 177-179; Cas. on Trusts, 
542. 

> Bruce v. Duchess of Marlborough, 2 P. Wms. 491; Jennings v. Jordan, 6 App. Cas. 
698, 714; West London Bank v. Reliance Society, 29 Ch. Div. 954, 961,963. Under 
certain circumstances one who advances money upon the security of property, upon 
which two mortgages have already been given, is justly entitled to outrank the second 
mortgagee. For example, M has made a first mortgage for $5,000 to A, and a second 
mortgage for $5,000 to B. A desiring his money, M proposes to C that he shall advance 
$10,000, paying $5,000 to A, and taking a conveyance from him, and paying the other 
$5,000 to M. If C makes the advance of $10,000 in the manner suggested, and has no 
notice of B’s mortgage, he may fairly claim priority over B. Peacock v. Burt, 4 L.J. Ch., 
Nn. S., 33, was such accase. This is not a case of tacking, nor of /abula in naufragio. 
The transaction is the same in substance as if A had reconveyed to M, and M had then 
made a legal mortgage for $10,000 to C. Carlisle Co. v. Thompson, 28 Ch. D. 398, was 
similar to Peacock v. Burt, except that C was not a mortgagee, but a purchaser. 
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value; and if he so obtains it, being still ignorant of the prior equity, 
he is as much entitled to protection as any other purchaser 
of a legal title. For example, if a trustee should, in violation of 
his trust, contract to sell the land to A, receiving the purchase 
money at the time, or should make an equitable mortgage by 
deposit of the title-deeds, and should afterwards, in discharge of 
his obligation, convey the legal title to A, the latter could not be 
charged with the prior equity; ' for one who takes a legal title in 
discharge of a claim against the transferrer is a purchaser for 
value.” It follows, therefore, that these cases do not come within 
the doctrine of tabula in naufragio, and it may be fairly said that 
that doctrine survives only in the unjust and much-criticised 
English rule of tacking. 

In conclusion, the results of the preceding pages may be 
summed up as follows: The purchaser of any right, in its nature 
transmissible, whether a right zz vem or a right im personam, 
acquires the right free from all equities of which he had no notice 
at the time of its acquisition. This proposition, it is hoped, will 
find favor with the reader in point of legal principle. It can hardly 
fail to commend itself on the score of justice and mercantile 


convenience. 
$F. B. Ames. 





1 Ratcliffe v. Barnard, 6 Ch. 652; Cooke v. Wilton, 29 Beav. 100; Leask v. Scott, 
2 Q.B. Div. 376; Gibson v, Lenhart, 101 Pa. 522. But see contra, Barnard v. Camp- 
bell, 55 N.Y. 466, 58 N.Y. 73. But by the law of New York one who takes a title in 
payment of a debt is not considered to be a purchaser for value. Dickerson v. Tilling- 
hast, 4 Paige, 215; Stevenson v. Brennan, 79 N.Y. 254. 

® Taylor v. Blacklock, 32 Ch. D. 560; Merchants’ Co. v. Abbott, 131 Mass. 397. 
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TICKETS. 


HE use of tickets by railroad companies has in the last thirty 
gi years given great and increasing legal significance to that spe- 
cies of document. Yet, in spite of the many cases in which questions 
arising from the use of tickets have been discussed, no attempt 
has been made to determine the exact legal status of a ticket; 
and much confusion has resulted from a failure to distinguish 
instruments properly called tickets from mere receipts or vouchers. 
Before discussing at large the points at issue it will be necessary 
to propose an accurate definition of a ticket. 

A ticket is a formal document, valid and interpretable by some 
well-known: business custom, requiring the party issuing it to do 
something, or to give something, not money, to the bearer at or 
within a certain time. It secures a future right to the bearer; 
thus differing from a receipt or voucher, which merely proves a 
right already secured. 

The tickets in general use fall into four classes. By far the 
most important class consists of tickets which entitle the bearer 
to the service of the maker as carrier. Of this class two sorts of 
tickets are used: railroad tickets and postage-stamps. A class of 
tickets very similar to these consists of tickets admitting the 
bearer to some place of amusement, there to be entertained; the 
typical ticket of this sort is a theatre ticket. A third class con- 
sists of tickets entitling the bearer to a chance in a lottery. Fi- 
nally, there is a class of tickets, of slight pecuniary value, entitling 
the bearer to food or drink: dinner tickets, soup tickets, soda 
tickets, and the like. 

These tickets differ, of course, in detail; but they all agree in 
essentials, and, principally, they are all contracts. This has al- 
ways been recognized in the case of lottery tickets! and theatre 
tickets.2. In the case of railroad tickets, however, there has been 
some difference of opinion. 

The whole difficulty arose from two important cases, decided in 
New York thirty years ago by the Court of Appeals, in which 





1 Homer v. Whitman, 15 Mass. 132; McLaughlin v. Waite, 5 Wend. 404; Shank- 
land v. Corporation of Washington, 5 Pet. -390. 
2? McCrae v. Marsh, 12 Gray, 211; Burton v. Scherpf, 1 All. 133. 
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the nature of a railroad ticket was carefully debated. The first 
of these cases was Hibbard v. R.R. Co.' Hibbard took passage 
on the cars of the defendant company, having a ticket which, on 
demand, he showed to the conductor. The conductor afterwards 
asked again to see the ticket, but Hibbard refused to show it. He, 
however, assured the conductor that he had a ticket; so did several 
other passengers who had seen the ticket. It did not appear that 
the conductor himself did not remember that Hibbard had already 
showed his ticket; but Hibbard persisted in his refusal, and the 
conductor ejected him from the train. 

The question before the court, therefore, was merely whether 
the rule of the company, requiring passengers to show their 
tickets whenever requested, was a reasonable one. But the court 
considered the nature of the ticket, and the general opinion 
seemed to be expressed by Denio, C.J., who said that a ticket 
was “a receipt for the payment of fare.” Brown, J., went further. 
“The ticket,” he said, “is the property of the railroad company, 
and is a part of the means by which it conducts its business. It is 
delivered to the passenger to be held by him, temporarily, for a 
special purpose, and who, to that extent, acquires a special property 
in it. When the journey is ended, or about to end, it is to be 
redelivered to the conductor. It serves a threefold purpose: it is 
evidence in the passenger’s hands that he has paid his fare and 
has a right within the cars; it insures the payment of the passage 
money by all who take seats, and when it is redelivered to the 
company it becomes a voucher in its hands, against the office or 
agent who issued it, in the adjustment of its accounts.” 

This is a singularly inaccurate description of a railroad ticket; 
which, whatever else it may be, is certainly the property of the 
holder, and not of the railroad company. But it is an almost exact 
description of a cancelled ticket which is left in the possession of 
the passenger to serve the purpose of a conductor’s check. That, 
certainly, is not acontract, but a receipt; and that was in fact the 
character of the instrument in question in this case. The opinion 
of Brown, J., is a striking example of judicial intuition; for the 
distinction noticed above is hardly yet recognized in the law. 

Soon after this decision the same court had again to consider 
the same question in a case which at once became the leading one 
on the subject, — Quimby v. Vanderbilt? “Vanderbilt advertised to 





115 N.Y. 455- 217 N.Y. 306. 
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transport passengers to California from New York over two lines 
of steamship, with a connecting transit across the Isthmus. The 
road across the Isthmus was in fact operated by an independent 
company. This company gave Vanderbilt its tickets, which he 
sold, as he had occasion, in connection with tickets of the steam- 
ship company; and for each ticket sold he paid the Transit Com- 
pany a certain sum of money. It was clear that he did not act as 
agent for that company. The plaintiff in this case bought a ticket, 
relying on Vanderbilt’s advertisement and representations at the 
time he sold the ticket; and when he reached the Isthmus no 
means of transportation were furnished for him. He sued Van- 
derbilt for failing to transport him. The defendant relied on cer- 
tain expressions thrown out in earlier cases,’ that a ticket was ev7- 
dence of a contract, and could not, therefore, be varied. He, there- 
fore, claimed that, as the ticket purported to be issued by the 
Transit Company, it was impossible to show by parol evidence 
that Vanderbilt actually made the contract. 

Now, it is perfectly plain that in this case there was acontract of 
carriage, apart from the ticket. The plaintiff made a bargain with 
the agent of Vanderbilt— not a ticket-agent merely, but one 
authorized to make such contracts — for a journey of which the 
transit across the Isthmus formed a part. It was evident that the 
court should hold Vanderbilt liable, and so they did. They 
adopted the theory that Chief Justice Denio had put forward in 
Hitbbard v. R.R. Co., that a ticket is a receipt for the payment of 
fare. In both cases, it will be noticed, the theory is more plausible 
than in the ordinary case. Denio’s argument in support of the 
theory seems, it must be confessed, rather inconclusive. 

“Their character as mere tokens is shown by the fact that the 
defendant received them in large numbers of the Transit Company, 
not as an agent of that company for the purpose of making bar- 
gains in its behalf with others, but to furnish them to persons with 
whom he expected to deal on his own account. . . . To him 
[the company] sold tickets in the nature of permits for passage 
over their route, in such quantities as he chose to purchase. It is 
proved that neither he nor Allen were agents for the Transit Com- 
pany. When he dealt with a traveler, therefore, he bargained on 
his own account, and not on behalf of the Transit Company.” The 
object of this whole argument is to prove that the ticket was not 





1 See, for instance, the language of Ellsworth, J., in Hood v. R.R. Co., 22 Conn. I. 
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20 HARVARD LAW REVIEW. 


evidence of the special contract between the defendant and the 
plaintiff, and in this respect the opinion is convincing; but in the 
constructive part of the argument the reasoning is not perfectly 
clear. 

The name of Denio was enough to give this theory an importance 
and a currency beyond its merits. It is hardly held, now, as a 
working theory in any jurisdiction; but phrases are often thrown 
out, in passing, by the judges which show that the theory at some 
time approved itself to their minds. Thus Agnew, J., said, in 
Dietrich v. R.R. Co.) “Tickets are evidence of the payment of 
the fare, and of the right of the holder, or party named, as here, to 
be carried according to its terms.” Lord Chelmsford, in Hender- 
son v. Stevenson, said® “The moment the money for the passage 
is paid and accepted, their obligation to carry and convey arises. 
It does not require the exchange of a ticket for the passage-money, 
the ticket being only a voucher that the money has been paid.” 
This is the most logical statement of the doctrine under considera- 
tion that has ever been made; yet the noble and learned lord was 
so little satisfied with it that he went on in his next words to outline 
an alternative theory. 

This theory is objectionable for many reasons. Payment of the 
money to the ticket-agent does not, unless the payer secures a 
ticket, give the right to ride.? Nor has a ticket-holder in very 
many cases paid his fare; for instance, where a free pass is issued 
on some consideration, which is not the payment of fare, or where 
the purchaser of the ticket has sold or given it to the passenger. 
But the principal objection to the theory is this: it is impossible to 
pay for anything before one gets it. ‘Payment in advance,” so 
called, is really a payment which is the consideration of a promise 
to perform; otherwise the payment would be without consideration, 
and, not being meant as a gift, might be recovered. The payment 
of fare on the train is payment made concurrently with performanee 
on the other side. There is no contract on either side. So in 
case of the payment of the price of admission to a theatre; it is 
made at the time of admission, and is not to secure a contract. If 
the actress is ill, and cannot appear, the one who has paid the price 
of admission is entitled to have it refunded, because his considera- 





171 Pa. St. 432, 435- *L.R., 2H. L. Sc. 470, 477. 
3 Weaver v. R.R. Co., 3 N.Y. S. Ct. 270; and see Frederick v. R.R. Co., 37 Mich. 
342. 
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tion has failed. One, however, who had bought a ticket days 
beforehand, who had gone to great expense on account of the 
performance in the way of carriage-hire, who had suffered great 
disappointment through the postponement, might doubtless re- 
cover against the maker of the ticket in an action of contract, in 
which his damages might well exceed the price he had paid for his 
ticket! In the same way one who has bought a ticket before 
taking the train would, from the time he purchased the ticket until 
he presented it in the train, have a claim against the company. It 
is this claim for which the purchaser paid money; and this claim 
is the ticket. . 

This objection was avoided by the courts, which passed gradually 
and insensibly from Chief Justice Denio’s theory to the true one. 
Thus, Wheeler, J., said in Ferome v. Smith, “When the plaintiff 
bought the ticket . . . . he bought what was symbolic 
evidence of a right that whoever should have it might ride, and 
what any other person could use as well ashe. The title to it, 
and right to a passage upon it, would pass by mere delivery, and 
whoever should have it could pay the fare of a passenger with it 
by delivering it in payment.” The court abandoned the notion 
that the fare was paid when the ticket was purchased; but no inti- 
mation was given as to the nature of the ticket before it was pre- 
sented in the train. It is clear, however, that the right it gives 
the bearer to ride is an irrevocable, that is, a contractual right. If 
this were not so the company might at any time abandon the use 
of tickets, or increase the price of them, and refuse to receive the 
tickets previously issued; yet this plainly could not be done by 
the custom of railroads. 

It became inevitable, therefore, that a contract should be recog- 
nized as existing before the ticket was presented in payment; and 
the courts have gradually reached the true theory. In the leading 
case in Ohio,’ Sutliffe, J., said, “Upon payment of his passage 
money, and obtaining a general receipt, or passenger ticket, from 
an office, for his conveyance to a designated point upon the carrier’s 
line, the passenger in either case is entitled to present his receipt 
or ticket for his passage, at any reasonable time, on any outgoing 
regular means of public conveyance of the carrier, and demand 





1 McCrae vw. Marsh, supra. 
? 48 Vt. 230; see also Van Buskirk v. Roberts, 31 N.Y. 661. 
3R.R. Co. v. Bartram, 11 Oh. St. 457. 
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the execution of the contract on his part.” In its statement of the 
nature of a ticket this case is still defective; but it recognizes the 
fact that there is a binding contract on the part of the carrier. 

To much the same effect is the opinion of Earl, C., in Rawson v. 
R.R. Co.:' “It is a mere token or voucher adopted for con- 
venience to show that the passenger has paid his fare from one 
place to another. The contract between these parties was made 
when the plaintiff bought her ticket, and the rights and duties of 
the parties were then determined.” 

The true theory seems now to be established in England. The 
leading case was a Scotch appeal in the House of Lords, Hender- 
son v. Stevenson® The question there was as to the effect of asen- 
tence limiting the carrier’s liability, printed on the back of the ticket, 
and did not strictly involve the nature of a ticket; but the Lords 
discussed that question at length. Lord Cairns said, “Upon 
that which was given to the passenger, and which he read, and of 
which he was aware, there was a contract complete and self-con- 
tained without reference to anything dehors. Those who were sat- 
isfied to hand to the passenger such a contract complete upon the 
face of it, and to receive his money upon its being so handed to 
him, must be taken, as it seems to me, to have made that contract, 
and that contract only, with the passenger.” It must be admitted 
that the other lords did not go so far, and were inclined to look on 
a ticket as a receipt or voucher; but the view of Lord Cairns seems 
to be the law of England. In Burke v. Ry. Co.,° a few years later, 
where much the same question was before the court, Lord Cole- 
ridge said, “The contract, as I understand it, can only be this 
little book, and the whole of this little book. This is the contract, 
and these are the terms on which the defendants agreed to take the 
plantiff to Paris and back.” 

The American authorities are not so satisfactory. Until lately 
the courts have been under the influence of Chief Justice Denio’s 
theory. But the decided tendency is to hold that a ticket is a con- 
tract; and it seems certain that the American courts will, before 
many years pass, come into general agreement with the English 
courts. All the later decisions look that way. Thus, in the case 
of Sleeperv. R.R. Co.,4 Trunkey, J., said, speaking of the purchase of 
a ticket, ‘It was a mere purchase of the obligation of a common 





148 N.Y. 212, 217. *sC.P.D. 2, 
*L.R., 2H. L. Sc. 470. * 100 Pa. St. 259. 
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carrier, to carry the holder according to its terms. The defendant 
issued the obligation, received the consideration, and became liable 
for performance at the date of issue. As transferee, the plaintiff 
claimed performance. This is the contract which is the basis of 
the cause of action.” The Supreme Court of Arkansas, by Cockrill, 
C.J., lately said, ‘‘The carrier selling the ticket was the agent of 
the appellant for that purpose, and the coupon attached for the 
appellant’s road was a contract by appellant as binding as if issued 
by its agent here.”! The Court of Virginia made an ingenious 
compromise with the old theory:? “A passenger’s ticket is both 
a receipt and a contract. It is the acknowledgment of the receipt 
of the passenger’s fare, and the obligation to carry him for the pur- 
poses and upon the terms specified.” 

It seems to be settled, therefore, that railroad tickets, like other 
kinds of ticket, are now recognized as contracts. This is the most 
obvious way in which to distinguish a ticket from a mere receipt. 
As the distinction is an important one it may be well to treat it 
more at large, and in connection with various sorts of ticket. 

A lottery ticket, properly so called, is a contract, conferring on 
the bearer the right to a chance in the drawing when that occurs. 
Consequently, after the drawing occurs, if the number of the ticket 
draws a blank the bearer has no further rights; and if it draws a 
prize the ticket becomes evidence of the bearer’s right to get the 
money. In the latter case, however, the right to receive the money 
does not result from the purchase of the ticket, but from the draw- 
ing. After the prize is drawn the amount of it is held in trust, as 
a specific fund, for the holder of the lucky ticket, who can enforce 
his right by a common money count. The right conferred by the 
ticket is only to have a chance in the drawing; and after the draw- 
ing the ticket is no longer a ticket, properly so called, but a mere 
receipt. 

Another example of what in form was a lottery ticket, but in fact 
a mere receipt, is found in two English cases.? The English stat- 
ute forbidding lotteries had put an end to legal lotteries, and, of 
course, to all the customs of the lottery business. But certain per- 
sons devised a means of evading the statute. A number of men 
met and deposited each a certain sum of money; and cards (mis- 





1 Ry. Co. v. Dean, 43 Ark. 529; and see 47 Ind. 79; 7 East. Rep. 838. 
? Lacy, J., in R.R. Co. v. Ashby, 79 Va. 130, 133. 
3 Jones v. Carter, 8 Q.B. 134; Allport v. Nutt, 1 C.B. 974. 
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called tickets) were prepared, each bearing the name of a horse en- 
tered for the Derby. A card was then drawn for each man, and 
the whole deposit went to the men who drew the cards bearing the 
names of the winners of the Derby. As a matter of fact the Derby 
had not taken place when the cards were drawn; but that did not 
alter the legal nature of the transaction. The card was not like 
a lottery ticket, for the drawing had taken place; it was a mere 
voucher to show who was entitled to the money. The one who 
drew the card would have been entitled to receive his prize just as 
much if the cards had been destroyed as soon as the drawing was 
completed. It was rightly held, therefore, that one of these cards 
could not be transferred so as to bring the transferee into privity 
with the company. 

A theatre ticket is a contract securing the right of admission to 
a place of amusement. But the coupon, which is detached and 
retained by the bearer of ‘the ticket, is a mere voucher, showing a 
right that has already accrued to the holder. At the moment the 
bearer presents his ticket for admission his right to the seat 
designated by the coupon accrues; and the coupon is, therefore, a 
voucher to prove a present right, rather than a contract to secure 
a future one. 

The most important distinctions, however, are those connected 
with railroad tickets. A railroad ticket, properly so called, is a 
contract obliging the railroad cqmpany to receive the bearer as a 
passenger. But when once the bearer is so received the obliga- 
tion is satisfied, and all further rights of the passenger are secured 
by the custom of carriers, not by the ticket. The conductor 
should, therefore, cancel the ticket as soon as it is presented to him; 
and from that moment the ticket becomes (like the coupon on a 
theatre ticket) a mere voucher, held by the passenger for the con- 
venience, chiefly, of the conductor, to show that the passenger is 
rightfully on the cars. It is precisely similar in effect to a conduc- 
tor’s check, or the receipt given toa passenger who pays his money 
in the cars. Such an instrument, as one will easily see, is nota con- 
tract, but a mere receipt.! Thata ticket once cancelled ceases to be 
a ticket, and becomes a mere receipt, is recognized by the courts. 
In Auerbach v. R.R. Co.,2 Earl, J., said, “When the plaintiff 
entered the train at Rochester on the afternoon of the 26th of Sep- 
tember and presented his ticket and it was accepted and punched, 





1 Breen v. R.R. Co., 50 Tex. 43. 289 N.Y. 281. 
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it was then used within the meaning of the contract. It could 
then have been taken up. So far as the plaintiff was concerned it 
had then performed its office. It was thereafter left with him not 
for his convenience, but under regulations of the defendant for its 
convenience, that it might know that his passage had been paid for.” 

These few examples will perhaps show clearly the distinction 
between a ticket and a receipt or voucher, and will make it evi- 
dent that a ticket is a contract. It yet remains to consider what 
is the nature of the contract. 

It will be noticed that a ticket was defined to be an obligation 
to give something, not money, to the bearer. An obligation to 
give money to the bearer is a bill, note, or bank-check. It ap- 
pears, therefore, that there is some analogy between tickets and 
promissory notes; an analogy that has frequently been noticed in 
the cases. In view of this analogy the theory naturally suggests 
itself that a ticket is not a consensual, but a formal, contract, and 
is to be governed by the principles of the law merchant, and not 
of the common law. 

That there are business customs as clearly and firmly estab- 
lished with regard to tickets as the custom of merchants was, with 
regard to bills of exchange, in Lord Holt’s time, is patent to 
every one. Nor is there any greater reason why the common law 
should recognize the custom with regard to bills than that it 
should recognize the custom with regard to tickets. Even Lord 
Holt could not prevent the law of Lombard street from moulding 
the law of England; and after Lord Holt failed to keep promissory 
notes out of the realm of law no judge dared frown on bills of 
lading, or bank-checks, or letters of credit. And, if the custom 
of merchants with regard to bills of lading is recognized by the 
courts, there seems to be no good reason for refusing recognition 
to the custom of merchants with regard to tickets. 

For the custom is a mercantile one. Tickets are issued in the 
course of recognized trades. The railroad, the theatre, the inn- 
keeper, are as fairly in trade, as fairly merchants, as the ship- 
master, the banker, or the broker. A mercantile contract is not 
necessarily for the payment of money. A bill of lading is for 
the delivery of goods; yet it is admitted that the custom governs. 
Government-bond scrip is for the delivery of a bond, but it is a rec- 
ognized mercantilecontract. Nor is it to be admitted that no new 
custom will be engrafted into the law. As Cockburn, C.J., said, 
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in Goodwin v. Robarts,| “Usage, adopted by the courts, having 
been the origin of the whole of the so-called law merchant as to 
negotiable securities, what is there to prevent our acting upon the 
principle acted upon by our predecessors, and followed in the prece- 
dents they have left tous? Why is it to be said that a new usage 
which has sprung up under altered circumstances, is to be less 
admissible than the usages of past times? Why is the door to 
be now shut to the admission and adoption of usage in a matter 
altogether of cognate character, as though the law had been finally 
stereotyped and settled by some positive and peremptory enact- 
ment?” 

It may be admitted that at one time, before the custom estab- 
lished itself as it now is, what is now a ticket was a mere receipt, 
or voucher. It is quite likely that a railroad ticket was origi- 
nally a mere token to prove to the person in charge of the convey- 
ance that a verbal contract of carriage had been made. In such 
case, of course, the ticket would not confer a right, but would 
merely prove a right; and equally of course it could not be trans- 
ferred except by means of an assignment, good at common law, 
of the contract of carriage. In the same way a theatre ticket, 
probably, merely proved that the holder of it had “ booked” his 
place after a primitive system like that now in use in England. 
Then there was no custom established giving validity to the ticket, 
and the ticket was not a contract. But, as soon as it became cus- 
tomary to issue these tickets in advance of the right they secured, 
and to make them good in the hands of the bearer, the custom 
thus created gave them a character and a power which they did 
not previously possess. The same process, doubtless, gave valid- 
ity to a note, which, before the custom was firmly established, 
was simply evidence of a debt. 

As a matter of fact it is evident that a ticket derives all its 
validity from the custom. The necessary elements of a consensual 
contract are wanting. The ticket-agent is an agent to sell tickets, 
not to make contracts for his employer.2 There is no communi- 
cation between the contracting parties; the terms are fixed by the 
custom, and the obligee may be one who has bought the ticket, 
not from the party issuing it, but froma prior holder. Sucha 
contract as this is, in its essence, a formal, not a consensual, 
contract. 





1 L.R., 10 Ex. 337, 352. * Duling v. R.R. Co., 7 East. Rep. 838. 
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This fact is frequently recognized in the cases. Thus, in Cheney v. 
R.R. Co.,! Dewey, J., said, “It is true that the tickets themselves 
do not describe the passage to be one by the same train. , 
They are silent as to the mode. It therefore was a contract to carry 
in the usual manner in which passengers are carried who have 
tickets of that kind.’ Thompson, J., said, in Zvans v. Ry. Co.,? 
“ These tickets, as is well known, are not personal contracts with 
the particular person who first buys them. ... . They are 
bought and sold from hand to hand, like shares of stock, negoti- 
able bonds, and other kind of scrip. They are, as is well known, 
sometimes sold in large quantities by the agents of the railroad 
companies themselves, to brokers, who in turn sell them at a profit 
to the travelling public. This being so, unless their terms are 
perfectly clear and unambiguous, they are liable to deceive and 
work a fraud upon innocent travellers.” In the case of a lottery 
ticket Allen, Senator (dissenting, but upon a different point), said, 
in McLaughlin v. Waite, “A lottery ticket, as a transferable 
article, is the same as a bank-note, and was intended to be so con- 
sidered by the makers of them, and has been so considered by the 
public.” 

The ticket is transferable as a contract, by the custom. Tickets 
are often made to run to the bearer; but even without such words 
the ticket is generally transferable, unless it is in terms limited to 
the original holder. In this respect the custom even goes beyond 
that with respect to promissory notes. They are not negotiable 
unless words of negotiability appear; tickets are transferable unless 
words are used to limit their transferability. 

This transfer is not the mere assignment of a contract right; it 
creates a new right against the party issuing it, and extinguishes 
the previous right of the transferrer. As was said by Story, J., in 
Shankland v. Corporation of Washington,‘ with regard to a lottery 
ticket, ‘As owner and possessor of the whole ticket, if he had 
made a saleofthe whole . . . he would have substituted an- 
other as possessor and transferer, to whom the original promise of 
the corporation would then have attached.” The exact point came 
up to be decided in a late case in Pennsylvania, S/eeper v. R.R. 





111 Met. 121; see also Smith, J., in Gordon v. R.R. Co., 52 N.H. 596; Paige, J., in 
R.R. Co. v. Page, 22 Barb. 130; Wheeler, J., in Jerome v. Smith, 48 Vt. 230. 

211 Mo. App. 463, 469. 

35 Wend. 404, 411; and see Snyder v. Wolfley, 8S. & R. 328, 331. 

*5 Pet. 390, 393 
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Co. The plaintiff in that case purchased a ticket over the railroad 
of the defendant company from a “ ticket-scalper” in New York. 
A Pennsylvania statute forbids holders of railroad tickets to sell 
them. The defendant refused to carry the plaintiff, and he brought 
an action of contract in Pennsylvania. It was objected, that he was 
attempting to enforce the contract of the scalper, and that the 
scalper had no right to sell. The court, however, gave judgment 
for the plaintiff. In the course of his opinion Trunkey, J., said, 
‘It [the contract] is purposely made so as to entitle the dona fide 
holder to performance, and for breach to an action in his own name. 

It is true, as claimed by the defendant [in error, 2.¢., 

Sleeper], this action is to enforce not the contract between the 
ticket-scalper and the plaintiff in error, but between the defendant 
in error and the plaintiff in error. . . . As the plaintiff has a 
valid title to the ticket the contract between the defendant and 
himself is valid.” 

_ A transaction of this nature is not the assignment of a right; in 
that case the assignee claims through the assignor, even where (by 
statute) he may sue in his own name. But it is a true transfer, 
like that of a promissory note by endorsement; all the right that 
was formerly in the transferrer has left him and gone to the trans- 
feree, who claims in his own right. 

The question whether a ticket is negotiable raises a much more 
difficult question; but, on the whole, there seems no reason for 
making a distinction in this respect between tickets and promissory 
notes. The custom certainly is to take tickets without any inquiry 
as to the title of the prior holder; and such a custom is favorable 
to the purposes of trade. It is certain that railroads taking tickets 
from passengers must be protected; and there is no reason for 
making any distinction between the maker of a ticket and the 
holder of it. It may be remembered that in the early days of the 
late war, when small change was scarce, horse-car tickets passed 
readily-from hand to hand as currency; and postage-stamps served 
the same purpose. It is evident that at that time those tickets were 
regarded as negotiable. It is probably the general understanding 
now that tickets are negotiable. 

Such is the weight of authority. With regard to lottery tickets 
it is well established that they are negotiable. In most of the cases 
they are compared to bank-notes payable to bearer. The leading 
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cas? in this country, so often referred to, Shankland v. Corporation 
of Washington, was a case where the owner of a ticket issued a 
sub-ticket, entitling the holder to half of the prize. The owner of 
the whole ticket collected the money and disappeared with it, and 
the owner of the half-ticket sued the maker of the ticket. It was 
held that he could not recover. In the course of his opinion Story, 
J., said, “If this had been the case of a bank-note payable to 
bearer, there is no pretence to say that a person claiming a moiety 
by contract with the bearer, could have maintained a suit against 
the bank upon such contract for the moiety; when the note itself 
had been surrendered up to the bank by the bearer. In what re- 
spect does such a case differ from the present? Suppose, after this 
sub-ticket was issued, Gillespie had sold and delivered the whole 
ticket to another person, having no notice; would not the latter 
have been entitled to recover the whole prize from the corporation? 
If so, would the corporation still be liable to pay the half prize to 
the plaintiff?” 

That was a case where equities were discharged by purchase for 
value. But as a ticket is a contract with the bearer, if it is nego- 
tiable, purchase for value must be a source of title, giving to the 
bearer a title which the previous owner may not have had. The 
point came up in a case in Pennsylvania, and it was distinctly so 
held. It was a case where the owner of a lottery ticket who had 
lost it sued for the prize drawn against the number of the ticket. 
Gibson, J., said in that case,? “ The fruits of the ticket were pay- 
able to the bearer; and the defendants could not resist payment of 
it in the hands of a dona-fide holder for valuable consideration, even 
though it should originally have been stolen.” 

The authorities with regard to railroad tickets are more conflict- 
ing. Sleeper v. R.R. Co., cited just above, goes a long way toward 
holding a ticket negotiable. On the other hand, a late Ohio case 
has held a ticket not to be negotiable. This case, however, was 
distinctly decided on the ground that a ticket is not a contract, but 
a voucher, and can be regarded as authority only where that 
theory is held. It is not perhaps too much to say that wherever 
the true theory, that a ticket is a formal contract, is recognized, the 
ticket will be held negotiable. . 





15 Pet. 390. 
* Snyder v. Wolfley, 8S. & R. 328, 331; and see McLaughlin v. Waite, 5 Wend. 404. 
3 Frank v. Ingalls, 41 Oh. St. 560. 
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The theories that I have advanced in this essay will, I think, be 
confirmed by examining the rules regulating the issue and use of 
tickets which have been established by authority. These rules 
correspond in all respects with those established in the case of 
notes payable to bearer; and new questions would doubtless be 
settled in accordance with the law of negotiable paper. It is 
necessary to pass over these points as rapidly as possible. 

A ticket, then, must be in regular form. The name of the maker 
should be on it, and the necessary terms of the contract. Insome 
cases a peculiar color, or other distinguishing mark, is used to 
designate the terms of the ticket. A ticket must always, it seems, 
be printed; some of the terms may be written, but they must 
be written in a printed form. 

Like other formal contracts a ticket takes effect only from the 
time of its delivery; before that the ticket is waste paper. The 
delivery is generally made on behalf of the company by an agent, 
called a ticket-agent. The powers of a ticket-agent are exceed- 
ingly limited. He is authorized only to sell a ticket for cash. He 
cannot sell on credit,! nor can he make representations as to the 
general affairs of the company. He is simply an agent for the sale 
of tickets,” not to make contracts ;? and his representations bind the 
company only when they are representations as to the validity of 
the tickets he sells. Thus, if he sells a punched ticket, representing 
it to be a good one, the company is liable on the ticket ;* though 
if he gives a ticket for B, when the passenger calls for and pays 
for a ticket to A, the passenger can ride only to B on the ticket. 
In fact, the powers of a ticket-agent are the ordinary powers of an 
agent for sale. 

A ticket to be good against the company requires some consid- 
eration to have been given for it, otherwise it may be repudiated 
by the company. A free pass, for instance, may be revoked at 
any moment until it is actually used.6 But the consideration need 
not have been a valuable one. Any consideration that would 
support a promissory note would support a ticket. Thus, a theatre 
ticket sent to a dramatic critic is binding. A man travelling on a 
free pass given him by the railroad company, under an agreement 





1 Frank v. Ingalls, 41 Oh. St. 560. * Pennington v. R.R. Co., 62 Md. 9s. 

3 Duling v. R.R. Co., 7 East. Rep. 838. 

“Murdock v. R.R. Co., 137 Mass. 293; and see to the same effect, Hufford v. R.R. 
Co., 31 N.W. Rep. (Mich.) 544; Young v. R.R. Co., 7 Atl. Rep. (Pa.) 741. 

5 Frederick v. R.R. Co., 37 Mich. 342. 6 Turner v. R.R. Co., 70 N.C, 1. 
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that if he would come and show a coupling he had invented the 
company wouid pay his expenses, was held not to be travelling as 
a “free or gratuitous passenger,’! and doubtless the pass could 
not be revoked. The same court has held that a drover, travelling 
with his stock on a free pass, or “ drover’s ticket,” was a passen- 
ger for hire.” 

As in the case of any formal contract it is essential to the 
validity of the obligation that the consideration, whatever it was, 
shall not have failed. <A ticket, therefore, purchased with a coun- 
terfeit bank-note, is not binding on the company, although the 
purchaser did not know the note to be a bad one.’ 

When the ticket has become operative in the hands of a holder 
he may pass his right by mere delivery,‘ as he may in case of a 
note payable to bearer. For this reason it is held that the price of 
lottery tickets may be recovered in an action for goods sold and 
delivered ; ° as is true also of promissory notes. 

A railroad ticket is generally presentable immediately, and if 
any time is set it is the time beyond which the ticket will not be 
good. But it may be presentable at a fixed time, as is usually the 
case with excursion tickets. Other sorts of ticket are generally to 
be used at a fixed time. 

A ticket, like a note, must be presented to the maker when the 
time comes for the performance of the contract. There seems to 
be an exception to this rule in case of a lottery ticket. Ifa lottery 
ticket secures the right only to the drawing of the lottery the ticket 
is not then surrendered. That is natural enough, since if anything 
comes to the holder it comes after the drawing; and the ticket is 
a necessary piece of evidence to enable the holder to secure his 
prize, if he is fortunate. All other tickets must be surrendered at 
the moment of performance. They then cease to be tickets. If 
such a ticket is returned to the prior holder he holds it, as has been 
seen, simply as a receipt. It is much like a cancelled bank-check, 

Since the performance of any formal contract is conditional on 
the surrender of the instrument it is clear that the loss of a ticket 
before it is surrendered must fall upon the holder.?/ As Wheeler, 





1 Railway Co, v. Stevens, 95 U.S. 655. 2R.R. Co. v. Lockwood, 17 Wall. 357. 

3R.R. Co. v. Chastine, 54 Miss. 503. 

“Snyder v. Wolfley, 8 S. & R. 328; Jerome v. Smith, 48 Vt. 230. 

5 Yohe v. Robertson, 2 Whart. 155. § Auerbach vw. R.R. Co., 89 N.Y. 281. 

7 Standish v. Steamship Co., 111 Mass. 512; Crawford v. R.R. Co., 26 Oh. St. 580; 
Shelton v. Ry. Co., 29 Oh. St. 214. 
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J., said forcibly in Ferome v. Smith:' “The mere fact of having 
had it, without having it to deliver in payment on reasonable 
request, would not entitle any one to the passage, any more than 
having a sufficient amount of money to pay the fare with, without 
paying it, would.” The Supreme Court of Illinois, in the case of 
Pullman Palace Car Co. v. Reed,? attempted to limit this rule, but 
the limitation would hardly be approved elsewhere. 

When the ticket has been lost, or destroyed, recovery may be 
had as in the case of a lost bill; that is, by a bill in equity 
offering indemnity. In those jurisdictions where recovery may 
be had at law on a lost note, upon giving indemnity to the 
defendant, the same thing may be done in case of a lost ticket. 
Such was the case of Snuyder v. Wolfley? in Pennsylvania. In 
that case Gibson, J., said, “With respect to a negotiable security 
which passes by mere delivery, and which is not destroyed but 
lost, the remedy is always in chancery, on terms of giving security 
against the defendant’s eventual liability. . . . By the express 
terms of the ticket, whatever prize should be drawn opposite 
to its number, was to be payable only to the bearer; which, by 
necessary implication, would require the production of the ticket 
itself; or as an equivalent, in case of its loss, security against dam- 
age from payment being made without having it‘delivered up.” 

The fact that the ticket must be delivered to the maker at 
the time of performance has an important effect upon the right 
secured by a railroad ticket. As performance is concurrent with 


surrender, performance must be regarded as a unit. As soon, 


therefore, as the passenger is received upon the train, and his 
carriage toward the point of destination begun, the contract 
secured by the ticket is performed; or, at least, the only right 
of the ticket-holder is to be carried through safely to his desti- 
nation. Accordingly, a ticket is used as soon as the train starts on 
its journey; its surrender may then be called for by the con- 
ductor. This point appears clearly in a case already referred 
to, Auerbach v. R.R. Co In that case a ticket from Buffalo to 
New York was to expire on the 26th of September. On the 
evening of that day the bearer took the train for New York, and 
his ticket was called for and punched. He was allowed to travel 
until after midnight, but early in the morning of the 27th he 





1 48 Vt. 230. 275 Ill. 125. 38S. & R. 328. 
*89 N.Y. 281; Evans v. Ry. Co., 11 Mo. App. 463, to the same effect. 
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was ejected from the train. He sued for damages, and the Court 
of Appeals held that he was entitled to recover. 

For the same reason the ticket-holder has no right, upon a 
single ticket, to travel a part of the way on one train, and the 
rest of the way on another train. This is dividing the perform- 
ance into two parts; a thing that may not be done in case of a 
formal contract. If the passenger leaves the train before he 
reaches his point of destination he has no right, unless he has 
first obtained permission from the company, to ride on to the 
point of destination upon the same ticket. 

There is no reason, however, for requiring the passenger to 
take the train at the station named as the beginning of the 
journey. So long as the passenger enters the train between 
the points named on the ticket, and rides no further than the 
point of destination of the ticket, he has a right to present his 
contract for performance. Thus, a passenger having a ticket 
for New York from Buffalo may enter the train at Rochester,? 
or may leave it at Albany. 

The bearer of a ticket, however, cannot entirely change its 
terms, even if he puts no additional burden upon the company. 
A ticket from Portland to Boston will not, as a matter of right, 
entitle the bearer to a passage from Boston to Portland.’ 

A ticket may be issued by one who is not in the position of 
maker; thus, one railroad may issue tickets over the line of 
another road. It has generally been said that the railroad issuing 
the tickets acts as agent of the road over whose line the ticket is 
issued ;* but this theory is difficult to sustain in all cases, for 
a company often issues tickets where there is no agency in fact. 
Thus, in Hudson v. Ry. Co.,> the Kansas-Pacific Company, not being 
authorized to do so, sold tickets over the line of the Denver and Rio 
Grande Company. The latter company refused to allow a passage 
over its road on the tickets. The court held the Kansas-Pacific 
Company justified in issuing such tickets, and held it liable in 
an action upon the ticket. This sort of ticket is much like a 
bill of exchange; the drawer being liable if the drawee refuses to 
accept the instrument. It seems that this is the true nature of the 





1R.R. Co, v. Bartram, 11 Oh. St. 457; Cheney v. R.R. Co., 11 Met. 121; Van- 
kirk v. R.R. Co., 76 Pa. St. 66. 

? Auerbach v. R.R. Co., 89 N.Y. 281. 3 Keeley v. R.R. Co., 67 Me. 163. 

4 Brooke v. Ry. Co., 15 Mich. 332; Ry. Co. v. Dean, 43 Ark. 529. 

5 3 McCrary 249; and see Cloud v. Ry. Co., 14 Mo. App. 136, 143, 145. 
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ticket in such case, and that the rules regulating the use of bills of 
exchange would apply. Action would lie against the company, 
therefore, only upon the refusal of the second company to honor 
the ticket, followed by seasonable notice to the first company ; 
unless, indeed, as is often the case,’ the company issuing the 
ticket may be regarded as the agent of the other to accept the 
ticket. 
Foseph H. Beale, Fr. 





1 See Young v. R.R. Co., 7 Atl. Rep. (Pa.) 741. 
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NOTES. 


N publishing the first number of the HAarvaRD Law Review the 

editors feel it necessary to offer a few words of explanation. The 
REVIEw is not intended to enter into competition with established law 
journals, which are managed by lawyers of experience, and have 
already a firm footing with the profession. 

Our object, primarily, is to set forth the work done in the school 
with which we are connected, to furnish news of interest to those who 
have studied law in Cambridge, and to give, if possible, to all who are 
interested in the subject of legal education, some idea of what is done 
under the Harvard system of instruction. Yet we are not without 
hopes that the Review may be serviceable to the profession at large. 
From the kind offers of assistance on the part of the professors in the 
Law School, and from the list of the alumni who have consented to 
write for the Review, we feel sure that the contributed articles will 
prove of permanent value. 

It will be our aim to develop the Review on the lines we have indi- 
cated, in the hope of deserving the support which we have already 
received. If we succeed, we shall endeavor to enlarge our field as 
much as is consistent with our plan. If we fail, we shall at least have 
the satisfaction of believing that our work has been honestly done in 
the interests of the Law School and of its alumni. 





DurinG the present year a new departure has been made in the line 
of student law-trials, which, owing to the fact that it bids fair to become 
a permanent feature of student work, is worthy of some comment. 
The plan embodied the conduct of a complete jury-trial from the formal 
opening of court to the rendering of verdict, and, in spite of many obsta- 
cles, has been carried out with remarkable success. The object was to 
assimilate the trials as nearly as possible to actual trials. This has 
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been accomplished by the selection of fully reported cases, the giving 
out of testimony in parts to those acting as witnesses, and the requiring 
the counsel to work up the case entirely from the testimony procured 
from the witnesses, without previous knowledge of the case from the. 
report. 

One is struck with the value in many ways of such trials, provided 
they are not undertaken too frequently. The student of law, from the 
nature of his work, is barred from that varied intercourse with men, 
that personal element, we may call it, which renders the practice so 
fascinating, and any plan which makes it possible for the student to 
introduce something of this into his work is to be commended. 
Aside, too, from the excellent practice afforded to those who take 
part, such trials may be made a means of familiarizing those who wit- 
ness them with the actual court practice of English and American 
courts. One other point suggests itself. The Law School has hitherto 
furnished nothing to attract the college students within its walls, and 
kindle an interest among them in the study of the profession which so 
many of them adopt. Does not this year’s experience show that these 
trials are adapted to serve just that purpose? 

There is one weakness in the trials as now conducted which it would 
be well for those to remedy who have it in hand next year. As yet no 
way has been found in which to make the cross-examinations a com- 
plete success. The counsel ought, in some way, to be given a broader 


knowledge of the case, which might serve as a basis for cross-examina- 
tion. 





As the comparative merits of a third year at the school, and a third 
year in a lawyer’s office, are so often discussed, the following extract 
from President Eliot’s last report may be of interest both to graduates 
and under-graduates: ‘‘It is good evidence of the value of the full 
three years’ course that, for several summers past, the school has been 
unable to fill all the places in lawyers’ offices which have been offered 
it for its third-year students, just graduating. There have been more 


places offered, with salaries sufficient to live on, than there were gradu- 
ates to take them.” 





PROFESSOR LANGDELL, in his last report, says, in regard to the 
Harvard Law School Association, ‘That the Association has already 
rendered a very valuable service to the school there can be no doubt; 
and, if its influence has not already been felt in increasing the number 
of students in the school, it is doubtless because sufficient time has not 
yet elapsed to enable it to make itself felt in that way. The gentlemen 
who conceived and started this enterprise, and who have spared neither 
time nor labor in carrying it out, are entitled to the lasting gratitude of 
every one who has the welfare of the school at heart.” 





IT may not be generally known that a chair of international law will 
eventually be established as a regular professorship in the school. A 
sum of about $50,000 has been left for this purpose, subject only to the 
life estate of the testator’s sister. At her death, then, the corporation 
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will come into possession of this amount, and another professorship will 
be added to those which the school already possesses. The course 
in international law, which is now one of the regular college courses 
in history, will be transferred to the school, but will, undoubtedly, 
be open to members of the college department if they care to attend 
the lectures. If possible a gentleman who has had some experience in 
diplomatic affairs is to be selected to fill the chair. 





Ir is a matter which ought to be thoroughly understood by the 
students, in choosing their courses, that Professor Langdell’s third-year 
courses are what may be called alternative. Each of them is, in a 
sense, a two-years’ course. ‘Take Equity Jurisdiction for example: 
this year the basis of the course has been Contract, while next year 
the subject will be taken up in its relation to Tort. There are, of 
course, minor branches of the subject which cannot be classified strictly 
upon this basis, and they are taken up where they seem most properly 
to belong; but the distinctive features of the two courses may be said 
to be Contract and Tort. 

The name of Professor Langdell’s other third-year course — Surety- 
ship and Mortgage — suggests at once the division. Personal Surety- 
ship is discussed one year, Real Suretyship the next. An advantage 
of the ‘* case system” is seen in its easy adaptability to a division or 
this kind. The cases may be placed immediately under the one head 
or the other, as there is an obvious and easy line of distinction. On 
the other hand, should one attempt to classify the principles according 
to this distinction he would find himself involved at least in repetition, 
if nothing worse, since, in general, the foundation principles of Real 
and Personal Suretyship are the same, though so different in appli- 
cation as to render the separate treatment of the two subjects im- 
portant. 





Tue formation of the Selden Society, in England, is an event of the 
deepest importance to all students in the history and philosophy of the 
law. The object of this society is, to promote study and investigation 
in the early principles of the law. No history of the English law, 
worthy of the name, has ever been written, and, to-day, no book would 
be more favorably received than a history embracing the genesis of 
the common law and of equity. At the meeting which brought the 
English society into existence Lord Coleridge expressed himself 
strongly of the opinion, that a knowledge of the history of English law 
is of great importance, both to those who occupy places upon the bench 
and to those who plead causes at the bar. The historical method of 
study is the surest path to a sound appreciation of principles, and it is 
only by a careful inquiry into these principles that a lawyer, or judge, 
can prepare himself to give a sound opinion upon a given proposition 
at short notice. With these views the other speakers, including Frye 
and Lindley, L.JJ., expressed themselves in hearty sympathy. It is 
worthy of note that Minister Phelps occupied an important position in 
the first meeting of the society. In moving the first resolution he used 
the happy expression, that the English law was ‘‘a great factor in 
modern civilization.” To produce an harmonious history of this great 
force, this English common law, which is no longer confined to the 
bounds of the British realm, is the hope and expectation of the Selden 
Society. 
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THE LAW SCHOOL. 


IN THE MOOT COURT. 
Coram Gray, J. 
Foseph Fraine v. Matilda Fraine. 


A divorce for desertion will not be granted where the libellant has filed, during the 
continuance of the alleged desertion, another libel for divorce on account of adultery. 

The libel for divorce on account of adultery operates as notice to the libellee that a 
renewal of cohabitation is not desired, so that the libellant becomes thereby a consenting 
party to the separation. 

Cases decided under the English statute distinguished. 


IBEL for divorce on the ground of desertion, filed Feb. 19, 1886. 
The libel was undefended. At the hearing it appeared that the 
parties were married in 1879; that on Jan. 10, 1882, the libellee 
deserted the libellant, and had continued away from him to the time of 
filing the libel; that in March, 1885, the libellant discovered evidence 
tending to show adultery on the part of the libellee; that in May, 
1885, he filed a libel against her on the ground of adultery, to which 
she filed an answer, which libel is still pending. 

The libellant testified as a witness. He was asked by the judge 
whether he would have taken the libellee back at any time before the 
filing of the libel. He said he would have taken her back at any time 
before he discovered the evidence tending to show her adultery, but 
that he would not have taken her back after that time. There was no 
evidence that he had ever said this to the wife. 

The judge reserved the case for the determination of this court. 

A statute provides that a divorce from the bond of matrimony may 
be decreed, among other causes, for adultery, and for ‘* desertion con- 
tinued for three consecutive years next prior to the filing of the libel.” 

The Attorney-General appears under a statute providing that he 
intervene to oppose the granting of any libel undefended by the 
libellee. 

HT, M. Williams and J. V. Bonnett for the Libellant. 

S. Williston and &. G. Brooks for the Attorney-General. 


Gray, J. Whether a secret determination by a husband, whose wife 
has left him, not to take her back, would, if proved, defeat a libel 
against her for desertion, or whether a like determination expressed to 
a third person would have that effect, it is unnecessary in this case to 
consider ; for the filing and service of the libel for adultery was a declara- 
tion to the libellee of the most solemn kind that her husband would not 
take her back. If not absolutely incompatible with a willingness to re- 
ceive her, it must be deemed so in the absence of countervailing evi- 
dence, of which there isnone here. Nor does the libellant much dispute 
this position. 

But he contends that if a wife who has deserted her husband has a 
fixed intention not to return, whatever her husband’s wishes, the deser- 
tion continues, although the husband has declared that he will not take 
her back; and for this the libellant relies on Hewes v. Hewes, 7 Gray, 
279, where, on an undefended libel, it was held that a man had deserted 











































a ‘ 
OEE I ra ee 
. 


Ie am 
. 


Do SMPRBO 











THE LAW SCHOOL. 39 


his wife for five years consecutively, although for the greater part of the 
five years he had been in prison. This case, if it be good law, shows 
that a deserted wife is not to be deprived of the right which she would 
have to a divorce, simply because her husband, by his own misconduct, 
has rendered impossible that return, which, if possible, he would never 
have attempted. But it is of the essence of her right that she is injured 
by the continued absence of her husband, and if she consents to this 
continued absence, she is not injured, and has no right to a divorce. 

The libellant, however, further insists that, although it be true, as a 
general proposition, that the consent of a libellant to a continued 
desertion is fatal to the libel, yet there is an exception ; and he argues 
that if the consent to the desertion is for a justifiable cause, as in this 
case, the libel can be maintained. To establish this exception he relies 
on several English cases, Graves v. Graves, 3 Sw. & T. 350; Gibson 
v. Gibson, 29 L.J.M. 25; Gatehouse v. Gatehouse 36 L.J.M. 121; 
some of which, at any rate, support his contention. 

But this exception rests on the special terms of the English statute. 
Desertion was never a cause of divorce in England, until the statute 
establishing the Divorce Court, 20 and 21 Vict., c. 8 (1857). There 
it appears for the first time. By that statute a woman cannot have a 
divorce for adultery alone, as for desertion alone; but for ‘‘ adultery 
coupled with desertion, without reasonable excuse, for two years or 
upwards,” § 27. 

Under this provision, if a man deserts his wife for two years, and 
also commits adultery, but his wife does not discover the adultery until 
after the expiration of the two years, and has, therefore, during the two 
years been always desirous for his return, she is clearly entitled to a 
divorce; but suppose that before the two years have elapsed she dis- 
covers that her husband is living in adultery, now, under these circum- 
stances, the law must be either: /Azrs¢, That she is bound to take her 
husband back; or, Second, That she is not entitled to a divorce; or, 
Third, That she is entitled to a divorce, although she is not willing to 
take her husband back. 

The English statute cannot have intended to declare either of the 
first two of these propositions. It cannot mean that she is bound to 
take back her husband; it cannot mean that she is entitled to a divorce 
from a secret adultery, but not from an open one. The third proposi- 
tion must, therefore, express the intention of the statute, and the word 
‘¢ desertion,” as used therein, cannot have its ordinary meaning of 
going and staying away without consent, but must include a going and 
staying away with justifiable consent. 

This novel and exceptional meaning of the word desertion is the 
result simply of the dilemma brought about by the English statute 
coupling adultery and desertion as a cause for divorce; but under the 
statute in this case, where either offence is alone a sufficient cause for 
divorce, the dilemma does not arise, and there is, therefore, no occasion 
to give an artificial meaning to the term desertion, or to use it in any 
other than its natural sense. This result is in accordance with the 
American authorities. Porritt v. Porritt, 18 Mich. 420; Salorgne 
v. Salorgne, 6 Mo. Ap. 602. 

If the libellant wants a divorce from his wife he must prosecute the 
libel for adultery. 

Libel for desertion dismissed. 
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IN THE CLUB COURTS. 
SuprREME Court oF THE AMES-—GRaAY. 


Contrect implied in law. Improvement of another's property un- 
der mistake, in good faith. 


The facts were the same as in Mining Co. v. Hertin, 3'7 Mich. 332. 
The plaintiff, under a dona-fide mistake as to boundaries, cut trees 
on the defendant’s adjoining land, converted them into cord-wood, and 
hauled them to the shore of the lake. The wood there was worth three 
times as much as it was in its original condition. The defendant, then 
finding out for the first time what had been done, took possession of 
the wood, and received the benefit of all the plaintiff’s labor, for which 
indebitatus assumpstt is brought. 

The plaintiff contended that the defendant had enriched himself at 
the plaintiff’s expense, that the plaintiff was not officious in his con- 
duct, so the common counts would lie. Ambrose v. Kerrison, 1o C. 
B. 776; Chase v. Corcoran, 106 Mass. 286. That there is an equity in 
favor of the plaintiff is shown by the fact that a bill in equity would lie 
for the value of the improvements, in the analogous case of realty im- 
proved undera mistake. Bright v. Boyd, 1 Story, 478; Thomas v. 
Thomas, 16 B. Mon. 420. 

The defendant argued that the law would not imply a consent to a 
trespass. As he had no knowledge of the plaintiff’s labor there was 
no implied assent to it. 

The court decided in favor of the defendant. A trespasser at com- 
mon law is a wrong-doer; no wrong can give the wrong-doer a right 
of action. The cases in equity do not apply, for equity can probe the 
plaintiff’s conscience; they rather show there is no remedy at law. In 
the cases cited, where recovery was allowed, the plaintiff had not ex- 
ceeded his legal rights. 


SuPERIOR CourT OF THE Pow-Wow. 
Tort for injury to horse from a barbed-wire fence. 

The ground of action in this case consisted of two facts, viz., the 
erection of the fence by the defendant and consequent injury to the 
plaintiff’s horse. 

The defendant demurred, maintaining that he was not liable unless 
the plaintiff also declared and proved that the fence was erected in an 
improper place, where the injury complained of would be the natural 
result. In support of this defence the defendant cited Polak v. 
Hudson, New Jersey Law Journal, Feb., 1887, p. 43, a case directly 
in point, in which the defendant’s liability, according to the charge to 
the jury, seems to turn on the fact that the defendant placed the fence 
between his land and the plaintiff’s pasture, knowing that the plaintiff 
was accustomed to turn a young colt into the pasture, and that, there- 
fore, injury would naturally follow. 

But the court held that a barbed-wire fence, Jer se, was so dangerous, 
that in case of resulting injury the plaintiff should be allowed to re- 
cover, unless the defendant, confessing the plaintiff’s cause of action 
to be good, could also show that, from the nature of the ground, as, for 
example, a thick woodland, or from public policy, as fencing with 
barbed wire tracts of prairie land to prevent stampede, the maintenance 
of the fence was justifiable. 
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A barbed-wire fence, therefore, was deemed to come within that class 
of sources of injury as to which no averment of negligence or of knowl- 
edge of probable injury is necessary, as the following : a poisonous yew- 
tree, Crowhurst v. Amersham Burial Board, 4 Ex. D. 5; a filthy 
drain, Ball v. Nye, 99 Mass. 582; an open pit, Growcott v. Will- 
zams, 32 L. J., 2 B. 237; a rusty wire-cable fence, Firth v. Bowling 
fron Co., 3 C.P.D. 254; a reservoir, Ryland v. Fletcher, L.R., 
3 H.L. 330. 





FROM THE LECTURE ROOM. 


These notes were taken by students from lectures delivered as part of the regular course 
of instruction in the school. They represent, therefore, no carefully formulated statement of 
doctrine, but only such informal expressions of opinion as are usually put forward in the 
classroom. For the form of these notes the lecturers are not responsible. 


TRANSFER OF CuosEs IN AcTIon. (From Professor Ames’ Lect- 
ures.) — In England, by the Statute 36 and 37 Vic., c. 66, § 25, rule 6, 
the legal right to a chose in action is transferable. Before the passage 
of this act, however, and in jurisdictions where it is not in force, conflic- 
ting decisions have been reached in cases where the obligee of a chose 
in action has attempted to make a gift of it to another. 

In Fortescue v. Barnett (3 M. & K. 36) the obligee of a life-in- 
surance policy by deed assigned and transferred the policy to F. It 
was held that the gift of the policy was complete without delivery; F. 
had a perfect title. This case has been followed by later English cases. 
14 Ch. D. 179. 

In the case of Edwards v. Jones (1 M. & C. 226) the obligeg of a 
bond indorsed upon it an assignment to E., ‘* with full power for said 
E. to sue thereon,” and delivered the bond to E. It was held that this 
was an imperfect gift, and the donee took nothing. Edwards v. Jones 
has been followed in England, Milroy v. Lord (4 DeG., F., & J. 264). 
Thus, in that jurisdiction a distinction is made between an insurance 
policy and other choses in action. 

On the other hand, in the United States generally no such distinction 
has been made. The rule is that a gift accompanied by a delivery of 
the instrument passes the legal title ; while without delivery no interest 
passes. (Grover v. Grover, 24 Pick. 261; and note to same in Ames, 
Cases on Trusts, 110.) The American rule, therefore, is directly opposed 
to the rule of Edwards v. Jones. 

It is suggested that the true solution of this question is the following: 
when the donor gives the instrument to the donee, intending to make 
a complete gift, there is a valid transfer by way of an implied execution 
of an irrevocable power of attorney to sue in the name of the donor. 
Thus the right of the donee is not equitable, but is legal. 

This suggestion has not been adopted by the courts; but it seems to 
have the merit of carrying out the intention of the parties, and reaching 
a highly desirable result (as is shown by the English statute and the 
American decisions, which reach the same end by another course of 
reasoning) without doing violence to any legal principles. 

It is by no means a new idea. A power of attorney executed for a 
consideration gives a right to sue in the name of the transferrer of the 
chose in action. 

1 Lilly Abr. 103; 2 Bl. Com. 442; 2 Story Eq. Juris. § 1056; Co. 
Lit. 232 B, Butler’s note; 8 T.R. 571; L.R. 2 C.P. 308, 309. 
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Equity, SpeciFic PERFORMANCE, EQuiITABLE CONVERSION AND 
Ownersuip. (From Professor Langdell’s Lectures.) — Equity has 
deduced from specific performance two important and far-reaching 
principles which affect the substantive rights of parties. One principle 
is that of equitable conversion ; the other is, that the party entitled to a 
thing under a contract is regarded as owner of it in equity. Equitable 
conversion takes place when the result of the contract will be an actual 
conversion of property into realty or personalty; equitable owner- 
ship takes place when the performance of the contract will change the 
ownership. 

The establishment of these principles is not a necessary consequence 
of enforcing specific performance. If the principle of equitable owner- 
ship had not been recognized, specific performance might easily have 
been prevented by conveying the property; yet the principles are 
entirely independent. ‘The question of equitable conversion ought to 
stand and be decided by itself, without reference to the question 
whether the agreement will be specifically enforced. This distinction 
is not recognized or acted on in the authorities, which decide as if the 
question rested on enforcing specific performance. 

The foundation on which these principles are established is the 
equitable principle of treating as done what ought to have been done, 
from the time when it should have been done. Equity adopted this as 
a principle of fundamental justice, and the justice of it had to be 
made clear before it was adopted. It should clearly extend only so far 
as it would do justice, and should not stop at the point where equity 
refuses to enforce specific performance. 

Suppose, for instance, a contract for the sale of a vessel; the pur- 
chase-money has all been paid, but title to the vessel has not been con- 
veyed. After the time for conveyance arrives the vendor becomes 
bankrupt. Even if equity will not enforce specific performance of the 
contract it should treat as done what ought to have been done, and 
should enforce the vendee’s right to the vessel against the assignee, as 
it would enforce the right of any other cestud gue trust. If the vendor 
remained solvent there would be no reason for invoking the jurisdiction 
of equity. 

This rule is recognized and acted upon in a leading case in Massa- 
chusetts, Clark v. Flint (22 Pick. 231), where the facts were substan- 
tially those stated above. 
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CORRESPONDENCE. 


WasurncTon, D.C. 
O a lawyer the most interesting point in Washington is the old 
Senate Chamber at the Capitol, for it is there that the Supreme 
Court of the United States now sits. 

De Tocqueville, writing over fifty years ago, declared that the Supreme 
Court was ‘‘ placed at the head of all known tribunals, both by the 
nature of its rights and the class of justiciable parties which it controls.” 
And one who contemplates the history of the court during the ninety-seven 
years of its existence, as to the work that it has done, both in mould- 
ing the development of the constitution and in adjusting and regulating 
the conflicting rights of the federal government and the several State 
sovereignties, will agree with the learned Frenchman. 

October Term 1886 has not been lacking in cases of far-reaching im 
portance. It was ushered in by the judgment in Wadash, St. Louis and 
Pacific R.R. Co. v. Lllinots,' which prepared the way for the enact- 
ment of the Interstate Commerce Law. Whatever the defects of that 
measure may be, either in its provisions or in the policy which it em- 
bodies, the commissioners to whom its execution has been entrusted are 
men of sucha stamp as to give promise that the best result of which it is 
capable will be derived from the law ; indeed, a more judicious selection 
could hardly have been made, the appointment of Judge Cooley to the 
long term especially meeting with universal approbation. Following 
the decision of the Wabash case have come a series of others, involving 
the power to regulate commerce, among them the Drummers’ Tax 
Cases, very recently decided, in which Mr. Justice Bradley delivered 
one of his most masterly opinions. 

A case of especial interest to the friends of the Indians in Massa- 
chusetts was. that of Choctaw Nation v. United States,* in which a 
large sum of money, over two and a half million dollars, was at last 
recovered by the Choctaws in satisfaction of injuries suffered by them 
in the execution of the treaty of 1830; and one will hardly read the 
statesmanlike opinion of Judge Matthews without becoming satisfied 
of the justice and sound morality of the conclusions reached, even if a 
more technical consideration of the principles of law applicable to 
the question may seem to render the result more doubtful. No appro- 
priation was made by the last Congress to pay this judgment. 

United States v. Rauscher® is noteworthy as involving the much- 
mooted question of the right to try a person for a crime other than 
that for which his extradition was secured; the opinion of the court 
denying the right, under existing treaties, may not be wholly satis- 
factory as a legal argument, but it must not be forgotten that the ques- 
tion depends rather on political than judicial principles for its proper 
determination. Indeed, this case and the Choctaw case excellently 
illustrate how the court is constantly called upon to deal with 
matters which in all other countries are regarded as not pertaining 
to the judicial power; and they also show a sound tendency to 
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treat such questions in a broad spirit, and not to apply the rules of 
law too literally. 

Wildenhus’s Case,’ decided early in January, brought up a point of 
importance in international law, affirming the right of a State to take 
jurisdiction of a crime committed by a foreigner against a foreigner 
_ a foreign merchant vessel anchored in one of the ports of the 

tate. 

But undoubtedly the cause that has attracted most attention this win- 
ter, although it cannot be deemed of such overweening importance, 
aside from the magnitude of the pecuniary interests involved, is that 
known as the Telephone Cases. Popular interest in these suits was 
excited to a high degree, stimulated by a notoriety due to the utter 
recklessness with which attacks were. made by the one side and the 
other upon all persons, high or low, supposed to be opposed to them. 
During the whole of each sitting, for the twelve days devoted by the 
court to hearing the cases argued, the court-room was filled with 
spectators, eager to witness the conflict. All the parties were repre- 
sented by counsel of eminence; but the Bell Company had the advan- 
tage of a concentration of effort and unity of purpose on the part of its 
representatives that was far from existing among the appellants, whose 
interests were distinct and in some degree conflicting, as their counsel 
took pains to point out. The merits of the controversy, in which no 
decision has yet been rendered, have been freely canvassed, and those 
who most carefully followed the proceedings have arrived at very differ- 
ent conclusions. 

Not the least reproach upon the memory of the 49th Congress is 
its failure to provide any relief for the condition of business before the 
Supreme Court. It has long been notorious that, owing to the over- 
crowded condition of the docket, no case could be reached for argu- 
ment, in its regular order, in less than three years after the appeal was 
filed ; and, although the liberal rule allowing any case on the docket to 
be submitted on printed briefs without argument during the first niriety 
days of the term prevents any notable increase of delay, and lessens 
the hardship in many instances, yet the court is unable to make any 
headway in clearing off its arrears. The evil is a serious one, oppres- 
sive to suitors and encouraging frivolous appeals, and it is an evil 
which the court itself is powerless to remedy. 

Anything which tends to lessen the expense of litigation is a source 
of congratulation, and such will be the effect, as to appeals here, of a 
rule recently promulgated by the Supreme Court. Heretofore it has 
been the practice to print the entire transcript of record from the court 
below, often at an expense of hundreds of dollars, although the ques- 
tions involved in the appeal might require only a small part of it for 
their proper determination. The rule announced from the bench on 
the last Monday in March will go far to stop this; it gives permission 
to the appellant to print only so much as he deems necessary, unless 
required by the appellee to print other parts, and, by reserving full 
power as to allowing costs, the court provides for protecting either side 
from the unfair exercise of its rights by the other. 

Two acts of some importance as to judicial matters were passed at the 
last session: the one to amend and regulate the law as to the jurisdiction 
of the United States Circuit Courts, and the other providing for the 
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prosecution of claims against the government. The effect of the former! 
in some of its provisions can only be fully determined by judicial inter- 
pretation. Section 1 amends the Act of March 3, 1875 ;* it leaves the 
original jurisdiction of the Circuit Court as at present, except in raising 
the value of the matter in dispute, required to give jurisdiction, from 
$500 to $2000, and in making this a requisite in all civil suits, whether 
_the jurisdiction therein is founded on the subject-matter of the contro- 
versy or on the citizenship of the parties; and in altering the provision 
as to suits by assignees of choses in action so as, apparently, to give 
jurisdiction of them only in cases of foreign bills of exchange, unless the 
assignor himself could have sued in the Circuit Court. Removal for 
local prejudice is still allowed in the same cases as formerly, but express 
provision is made for trying the truth of the affidavit alleging local 
prejudice; and it is also enacted that if only one of several defendants 
is entitled to remove the suit on this ground, and if it appears that the 
rights of the parties will not be impaired by a severance, then the cause 
shall be remanded to the State court as to all the other defendants. The 
act also makes the decision of the Circuit Court, that a case has been 
improperly removed, final, and allows no appeal or writ of error from 
the order remanding it, thus leaving the party to whatever remedy he 
may have by writ of error to the highest court of the State. Other sec- 
tions contain provisions as to receivers appointed by federal courts, and, 
following the act of July 12, 1882,* make national banks suable as 
citizens of the States in which they are situated. The act closes with 
a section prohibiting any judge in any court of the United States from 
appointing any relative, within the degree of first cousin, to an office 
or duty in the court of which such judge is a member,—a measure 
suggested by the alleged abuses or improprieties said to exist in some 
of the Circuit and District Courts. 

The act as to bringing suits against the government * gives the Court 
of Claims jurisdiction of all claims against the United States, founded 
on the Constitution, any act of Congress except for pensions, any 
regulation of the Executive Department, or any contract, or for 
damages, in cases not sounding in tort, in respect of which claims 
redress could be had if the United States were suable, and also of all 
counter-claims set up by the government; it also gives the District 
Courts concurrent jurisdiction in cases involving less than $1000, and 
the Circuit Courts concurrent jurisdiction in cases involving more than 
$1000, but less than $10,000. Special provision is made for closing 
up accounts with the government, and detailed regulations are laid 
down as to conducting the litigation provided for. 

The volume of law business done in Washington is very consider- 
able. There are multitudinous claims prosecuted before the depart- 
ments by attorneys midway between lobbyists and lawyers, and also the 
business naturally arising in a city of this size and character, of which 
the courts of the District have jurisdiction. The important work, 
however, is that before the Supreme Court and the Court of Claims. 
Practice before the latter is chiefly in the hands of lawyers living in 
this city ; but the same is no longer true in regard to the higher tribunal. 
Formerly, owing to the difficulty of communication, it was customary 
for cases brought here on appeal to be put in the hands of men living 





1 Public, No. 159, March 3, 1837. 8 22 Stat., 162. 
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at the capital, and, as a consequence, a comparatively small number 
conducted nearly all the cases; but the increased facilities for travel 
have broken down the old order, and now lawyers come on from all 
parts of the country to argue their cases in person. As a result of this 
change there are very few men who are to any degree exclusively 
engaged in practice before the Supreme Court. One such may, indeed, 
be mentioned, —a man whose name is heard by the public less often 
than his abilities deserve; this is Hon. John A. Campbell, an ex-justice 
of the court. Judge Campbell resigned his seat upon the bench during 
the Civil War, and, like Judge Curtis, returned to practise at the bar. 
He now appears from time to time as counsel before the tribunal of 
which he was once a distinguished member, and never without effect. 
Judge Campbell takes but few cases in the course of a year, and his 
great talents, together with a habit of shutting himself up and becom- 
ing thoroughly saturated with the cause in which he is engaged, 
enable him to get a thorough grasp of each one to its minutest details. 
His arguments are masterpieces; indeed, one of them, — that in Vew 
Hampshire v. Loutsiana,‘—has often been declared to equal any 
ever made in the court. 


D. 





1 108 U.S. 76. 
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RECENT CASES. 


DURESS— WHO CAN AVOID. — In an action against a surety 0n a bail 
bond duress of the principal cannot be taken advantage of as a ground of defence, 


no unlawful restraint having been imposed onthe surety. Oak v. Dustin, 7 Atl. 
Rep. (Me.) 815. 





MESNE PROFITS—REAL ACTION. — Where a plaintiff brought suit in 
ejectment, and asked for mesne profits during defendant’s possession, and re- 
covered in the ejectment suit, it was held that the recovery of the profits was 
based on an implied contract, and not upon the trespass or disseisin, and was, 
therefore, barred, because the statutory limit as to the former class of actions 


had expired, though the limit as to the latter class had not. Sezbert v. Baxter, 
12 Pac. Rep. (Kan.) 934. 





FIDUCIARY RELATION. —It is held in Dunn v. Dunn, 7 Atl. Rep. (N.J.) 
842, that where an attorney buys from a client a mortgage of which the attorney 
has had charge, he stands in a fiduciary relation, and must ‘ show affirmatively 
that the transaction was conducted in perfect good faith, without pressure of 
influence on his part, with complete knowledge of the situation and circum- 
stances and entire freedom of action on the part of the seller;” and unless ‘this 
is shown the client may have a reassignment. 





RESULTING TRUST TO PAYOR OF CONSIDERATION. — Where a 
tenant by curtesy and the heirs of his deceased wife agree that, in order to raise 
money upon the land, partition proceedings shall be instituted, and that one of 
the heirs shall buy in the property at the sale, and shall then execute a mortgage 
of the property, and this is done, receipts from the heirs and the tenants being 
accepted by the master who made the sale as cash in full payment of the price, 
a resulting trust arises as to the equity of redemption in favor of the tenant by 
curtesy and the remaining heirs. Donlin v. Bradley, 10 N.-East Rep. (Ill.) 11. 
This case is in line with the general principles of resulting trusts (Ames Cas. 


on Trusts, I. 292), the only peculiarity being the method in which the consider- 
ation was advanced by the heirs. 





CONDITIONAL SALE— SUBSEQUENT PURCHASER.—In Redewill 
v. Gillen, 12 Pac. Rep. (N.Y.) 872, it was held, in an exhaustive opinion, that 
when an article is sold on condition that it remains the vendor’s property until 
all the instalments of the price are paid, a purchaser from the vendee, even with- 
out notice, can acquire no title whatever. In New York, Wazt v. Green, decid- 
ing in favor of an innocent purchaser, has been virtually overruled by Badlard v. 
Burgett ; but the later case of Comer v. Cunningham (77 N.Y. 391) seems to 
have undermined seriously Ballard v. Burgett. Illinois and Kentucky are 
ranged with Wait v. Green ; but elsewhere, including the U.S. Supreme Court, 
the weight of authority is to the contrary, and, in deference to it, the court in 
Redewill v. Gillen decided, against their sense of justice, in favor of the plaintiff. 





INJUNCTION— ENFORCING CONTRACT OF EXCLUSIVE SERVICE. 
—In Peperno v. Harmiston (31 Sol. Journ. 154), where the defendant, who 
was under an agreement to supply certain horses and performers to a circus, 
threatened to remove his stock, the court refused an injunction to restrain the 
removal, on the ground that where specific performance cannot be given, an 
injunction will not be granted unless damages are an inadequate compensation. 
This they stated to be the principle of Lumley v. Wagner, the leading case (1 
DeG., McN., & G., 604). But the decision in that case (by Lord St. Leonards) 
makes no such distinction, nor does the Vice-Chancellor in the hearing below 
(5 DeG. & Sm. 485). It is true that the principle is so stated in a leading 
New York case, Daly v. Smith (49 How. Pr. 150), but not in a well-considered 


decision by Lowell, J., in 1 Holmes, 253, nor in the majority of cases (20 Am. L. 
Reg., N.S. 587). 
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SALE —ORDERS OF AGENT. — Under a statute imposing a fine on any 
person who, without a license therefor, shall, by sample or procuring orders or 
otherwise, sell intoxicating liquors, a commercial traveller for a firm in another 
State, who merely takes an order from a dealer in Connecticut and forwards it to his 
firm, who deliver it in their State, is guilty of anoffence. State v. Ascher, 7 Atl. 
Rep. (Conn.) 822. The ground of the opinion is that ‘‘ while delivery for all civil 
purposes completes the sale made by the drummer, vests the title in the pur- 
chaser, and gives the seller a right to the purchase money; yet, for all police pur- 
poses, it is competent for the Legislature to say that the acts done by the 
drummer shall of themselves constitute a sale, and therefore an offence.” A 
minority of two judges, dissenting, held that the drummer’s order was not even 
an executory contract, but merely an offer. 





SURETY — DEBT OF ANOTHER. —McM. had in his possession funds of 
uncertain amount belonging to B, and promised M to pay, to the extent of his 
liability to B, a debt of Bto M. The promise was made by accepting verbally 
an order of B directing McM. to pay M out of the funds in McM.’s hands. It 
was held that the promise of McM. was not to pay the debt of another, but to 
pay to M his own debt to B, and therefore not within the Statute of Frauds. 
Mitts v. McMorran, 31 N.W. Rep. (Mich.) 521. The conclusion seems correct, 
but not the statement that it was a promise to pay his own debt; for (a) a debt 
must be in a certain amount (Y. B. 12 E. 4, 9, pl. 22; 3 Leon. 161; 30 Alb. 
L.J. 223); (0) the funds which McM. held were the subject of a bill of account, 
and not of an action of debt; it was simply a fund in the hands of McM. belong- 
ing to B, and therefore could not be a debt. 





STATUTE OF LIMITATIONS — TITLES. —In Chapin v. Freeland (142 
Mass. 383) the facts were substantially as follows: A was owner of some 
counters; B converted them to his own use, and kept them for six years; they 
were then sold to C, from whom A, the original owner, peaceably retook them. 
C brings replevin against A. Held, C can recover, because A’s right of action 
against B, and also against C, was barred by the statute, and A cannot put him- 
self in a better position by retaking the goods than he would be in if he had 
brought an action. Field, ¥., dissents. The Massachusetts Statute of Limita- 
tions bars the remedy, but does not transfer title, and inasmuch as A’s title to 
the goods remained unimpaired, and as he obtained them back peaceably, there 
is no reason why he should not keep them. Cf. Langdell on Equity Pleading, 

III ef seg. 

. It is diffcult to escape the reasoning of Field, F. Moreover, at common law 
A might have brought detinue, for the Statute of Limitations does not run 
against the action of detinue till six years after a demand made by the original 
owner. This would seem to be an additional reason why A should be allowed to 
keep his goods. 





QUASI CONTRACT — ACCIDENTAL BENEFIT. — The Pacific R.R. Co. 
sued the U.S. for services done in the way of transportation of passengers and 
freight, for which the U.S. are indebted to it in the sum of $136,196.38. The 
U.S. pleads, as a set-off, the cost of certain bridges built by the U.S. for and at 
the request of the Company. The question is whether the set-off shall be 
allowed. In evidence it appeared that during the civil war some of the bridges 
of the Company were destroyed, partly by the Confederate, and partly by the 
Union armies. Some of these were rebuilt by the Company, but the bridges in 
question were constructed by the U.S., to enable them to carry on military 
operations. 

The court held, that under these circumstances, as there was no contract, ex- 
press or implied, to build these bridges, and as they were constructed only asa 
military necessity, the U.S. could not charge the Company for them. In an in- 
teresting opinion, Field, J., discusses how far the government is liable for prop- 
erty destroyed during the war, and how far the principle applies that private 
property shall not be taken for public use without compensation. 

The point in implied contracts is a nice one. The case is instructive to show 
that benefit is not the basis of recovery where it is purely accidental, and where 
the enriching party intended only to benefit himself. U.S. v. Pacific R.R. Co., 
7 Supr. Ct. Rep. 490. 
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CONTRACT IMPLIED IN FACT—LIABILITY OF SLEEPING CAR 
COMPANIES FOR THEFTS FROM PASSENGERS. — In Lewis v. N.Y. 
Sleeping Car Go. (Supreme Court of Massachusetts, Jan. 7, 1887, reported in 
Chicago Legal News of Feb. 12; s.c., Massachusetts Law Reporter, Feb. 10), 
143 Mass. 267, the court held that the company was liable to a passenger for 
money stolen from under his pillow while asleep, in the absence of proper 
care for his protection by the company’s officers, and that the fact that 
two larcenies were committed in that manner was some evidence of such 
negligence on the part of the company as would render it liable. The action 
was both in contract and tort. The court considered that the ticket received 
by the passenger did not express all the terms of the contract entered into. 
**The contract thereby entered into is implied from the nature and usages 
of the a of the company.” Knowing that during the night the 
passenger will be powerless to guard his property, the company invites its 
passengers to make use of the cars for sleeping. By selling a ticket the com- 
pany impliedly stipulates to furnish safe and comfortable cars. As to the count 
in tort, the court say, ‘‘ The law raises the duty on the part of the car company 
to afford him this protection” on grounds of public policy. 

This case is to be compared with Whitney v. Pullman’s Palace Car Co., in the 
same number of the Chicago Legal News, s. C., 143 Mass. 243. The loss in the 
latter case occurred in the daytime, and the passenger was guilty of contributory 
negligence. Held, the company was not liable. 

The authorities citied in these cases agree that a sleeping car company is not 
liable either as an inn-keeper or as a common carrier. The courts seem inclined 
to apply reasons of public policy similar to those which prevailed in case of inn- 
keepers and carriers to this new kind of bailment. See Pullman’s Car Co. v. 
Gardner, 3 Pennypacker, 78, where notice that the company would not be liable 
for thefts; printed on the berth-check, offered in evidence, was held properly 
excluded. 





LIBEL ON THE DEAD. —In Regina v. Ensor, Cardiff assizes, February to, 
Mr. Justice Stephen held that it was no crime to defame the character of the dead 
unless the act was done with the intention to injure his surviving family. (Law 
Times, February 19.) The accused had published a defamatory epitaph, which 
publication caused an assault to be committed by the sons ofthe deceased. In 
one count of the indictment it was charged that the act of publication had a tenden- 
cy to cause a breach of the peace ; in another count, that the act was done with an 
intention to injure the family of the deceased. There being no evidence to support 
the latter count the court directed a verdict of acquittal. In the opinion it is 
said, ‘‘ The dead have no rights and can suffer no wrongs. The living alone can 
be the subject of protection, and the law of libel is intended to protect them, not 
against every writing which gives them pain, but against writings holding them 
up individually to hatred, contempt, or ridicule.” Mr. Justice Stephen points out 
that a publication attacking the living under the mask of attacking the dead 
might be a libel, and continues as follows: ‘It is sometimes said, that, as a man 
must be held to intend the natural consequences of his acts, and as the natural 
consequence of the censure of a dead man is to exasperate his living friends and re- 
lations, and so to cause breaches of the peace, attacks on the dead must be punisha- 
ble as libels, because they tend toa breach of the peace, whether they are or are 
not intended as an indirect way of reflecting on the living, unless, indeed, they 
are privileged as fair comments on matters of public interest or the like. My 
brother Wills, in charging the grand jury in this case, seemed to take this view. I 
have the most unfeigned respect for whatever falls from him, but I cannot agree 
to this in its full extent.” Ifsuch were the case, Mr. Justice Stephen suggests, all 
history is more or less unlawful. 

It may be remarked that in Rex v. Topham, 4 T.R. 126, the only authority 
cited in support of this decision, Lord Kenyon called attention to the fact that the 
indictment did not state that the publication tended to excite a breach of the peace. 
The view of Mr. Justice Wills is laid down by Lord Coke in 5 Rep. 125 a. An 
able criticism of the position taken by Mr. Justice Stephen, concluding in favor 
of Lord Coke’s view, is contained in the Central Law Fournal of March 18. 


¥ 
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REVIEWS. 





Tue Law or Contracts. By J. I. Clark Hare, LL.D. Boston: 
Little, Brown & Co. One volume. 8vo. Law Sheep. 714 pages. 


This book will not satisfy the wants of the case hunter, but to those 
interested in the study of law as a science it cannot be too highly 
recommended. Nowhere do we remember to have seen the develop- 
ment of the law of assumpsit so satisfactorily explained as here. 
That it was originally regarded as an action of tort is well known, but 
that for acts of omission the promisor was originally held liable as for 
a deceit practised on the party furnishing the consideration has not 
been generally known, and for a very clear demonstration of the latter 
theory we are indebted to Mr. Hare. 

Quere, however, if, viewing the law of assumpsit.as one of contract, 
the author is not influenced too much by the notion of injury or detri- 
ment suffered in fact by the party performing the consideration. For 
example, in discussing the law of gratuitous bailment, he states, and 
we think correctly, that the liability of the gratuitous bailee is not a 
liability for breach of contract, but he gives as reasons: 1. That the 
bailment is of no benefit to the bailee. 2. That the bailment is nota 
detriment, but a benefit, to the bailor. But is he not here using the word 
*¢ detriment” in its popular, rather than in its legal, sense? Regarding 
detriment as the surrender of a legal right, the difficulty establishing a 
contract on the part of the gratuitous bailee is to find as a fact that he 
requested the bailor to exchange the possession of the property for his 
promise. 

Weare glad that the author takes occasion to distinctly repudiate the 
notion that a contract under seal implies a consideration, and states the 
law as it is, that none is needed. We regret that he has not dealt with 
the law of negotiable paper in the same way, for the notion that a bill 
or note delivered as a gift to the payee cannot be enforced by him is 
modern (see 2 Bl. Com., 446), and at the present day a consideration, 
as that word is used with reference toa simple promise, is not required 
in order that the payee of negotiable paper may recover thereon. 

Those who have struggled with the phrases ‘* executed and executory 
considerations” will rejoice that the author has classified contracts as 
unilateral and bilateral ; but we cannot agree with him when he says that, 
because our law requires a consideration for a promise, the terms are 
less applicable to the common than to the civil law, for in neither 
system is the promisee in a unilateral contract ever bound, and in any 
system of law in a bilateral contract each party isbound. In fact, here, 
as elsewhere, the author, in distinguishing between the common and the 
civil law, is inclined, we think, to lay too great stress on the fact that 
a consideration is required in the one and not in the other. For 
example, in support of the prevailing view, that a bilateral contract is 
complete on the mailing of the letter of acceptance, the suggestion is 
made that this view is correct, for the reason that the question is to be 
treated as one of performance, and is not to be tested by the rules appli- 
cable to promises. At the same time he recognizes that in a bilateral 
contract each party is bound by a promise, and that the contract is bind- 
ing because the one promise is the consideration for the other (see page 
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336),and he admits (see page 360) that the acceptance cannot be 
effectual as a promise until it reaches the offerer. 

As the phrase ‘‘ implied promise” is used to designate, 1. A class of 
cases where there is in fact a contract, the promise being established by 
conduct rather than the language of promise. 2. A class of cases 
where there is no contract, but where, on principles of enrichment, z.e., 
to prevent one from unjustly profiting at the expense of another, the 
law imposes an obligation, and gives the remedy of general assumpsit, 
— it is to be regretted that one so well acquainted with the distinction 
did not separate the cases in his treatment of them, and use the phrase 
qguast ex contractu as to the latter. 

The want of space prevents our referring at length to the remaining 
chapters of the book. The author has, however, treated the topics 
included in those chapters, as he has those to which we have more 
especially referred, with great care and thoughtfulness, and it is to be 
hoped that he will increase the obligation which the profession is under 
to him for his present publication by writing a treatise on those topics 
of the law of contracts not embraced in the present volume. 


W. A. K. 





Tue Law or Torts: A Treatise on the Principles of Obligations 
arising from Civil Wrongs in the Common Law. By Frederick Pol- 
lock. London: Stevens & Sons; Boston: Charles C. Soule. Octavo, 
ix. and 515 pages. 

Mr. Pollock is well known in this country as the editor of the Law 
Quarterly Review, and the author of a treatise on the Principles of 
Contract. One great merit of the book he has just given us is its brev- 
ity and clearness. The principles of the law of torts are here stated in 
a form easy to read and to understand, and for that reason this work 
will probably become a favorite with students. The book contains 
several novel features. Leading American cases are frequently cited in 
the notes and referred to in the text, and have evidently had weight in 
the statement of several important principles. The references to the 
lex Aguitlia are interesting, and justify the author’s assertion that this 
title of the Digest deserves more attention at the hands of English law- 
yers than it has ever received. 

The general scope and object of the work are thus stated in the 
preface: ‘* The purpose of this book is to show that there really is a 
Law of Torts, not merely a number of rules of law about various kinds 
of torts — that this is a true living branch of the Common Law, not a 
collection of heterogeneous instances.” In carrying out this purpose 
the author has divided his work into two parts, the first being a dis- 
cussion and review of the general principles common to the whole sub- 
ject, viz., the grounds of liability, exceptions from liability, and 
remedies. The second part is devoted to the several distinct kinds of 
actionable wrongs. In this branch of the subject there is less scope for 
theory and general discussion than in the first. It is tied down by the 
old common-law forms of action, and to be complete should include a 
large amount of historical matter, explaining the origin and use of 
those forms of action, as well as a statement of the principles now 
established and acted upon as law. If, for example, some author 
should show clearly the origin of the action of trover, and trace 
minutely the successive steps by which it practically swallowed up the 
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action of detinue, and became a concurrent remedy with trespass de 
bonis asportatis, he could hardly fail to throw light on the difficulties 
of the existing law of conversion. Mr. Pollock has given no space to 
historical details, but he has stated the law as it is with accuracy and 
clearness. The subject of Negligence, for example, usually so con- 
fused and voluminous, is well covered in a single chapter of about forty, 
pages. 

To a student seeking a general theory of the law of torts, the prin- 
ciple of classification adopted by Mr. Pollock will probably be the 
most interesting part of the book. One form of its statement, found on 
page 17, is in these words: ‘Liability for delict, or civil wrong in the 
strict sense, is the result either of wilful injury to others, or wanton dis- 
regard of what is due to them (do/us), or of a failure to observe due care 
and caution, which has similar though not intended or expected conse- 
quences (culpa). We have, moreover, apart from the law of trespass, an 
exceptionally stringent rule in certain cases, where liability is attached 
to the befalling of harm without proof of either intention or negli- 
gence.” In other words, all torts may be divided into these three 
classes: 1. Cases where an actual intention to do harm is necessary. 
This includes but a very small part of the law of torts at present, 
though malicious prosecution may be cited as an example. 2. Cases 
where the actor is liable only for failing to act in the circumstances up 
to the standard set by the law, that is, the conduct of a prudent man. 
This covers the great bulk of the law of torts, including the subject of 
Negligence. 3. Cases where the actor is liable, regardless of inten- 
tion or negligence, that is, he acts at his peril. The type of this class 
of cases is Fletcher v. Rylands. This division embraces the whole 
subject, and all torts might be arranged and discussed under these 
heads, regardless of the forms of action. For example, trespass by 
entering upon real estate, and conversion by an innocent purchaser from 
a wrongful possessor, both being cases where a man is liable regard- 
less of intention or negligence, belong, ina strictly scientific arrangement, 
under the same title with Fletcher v. Rylands. Such an arrangement 
might be a bold step at present, but Mr. Pollock’s book will certainly 
do good service in preparing the way for the final statement and classi- 
fication of the law of torts in the future. 


W.S. 





CoNSTITUTIONAL PROHIBITIONS. By Henry Campbell Black, of 
the Williamsport (Pa.) bar. Little, Brown, & Co., Boston. 316 pp. 
8vo. 

This ‘‘ essay,” as the author styles it, is divided into three parts. 
The first and third treat respectively of the application of that clause of 
the Constitution of the United States (Art. I., Sect. 10) which prohibits 
a State from impairing the obligation of contracts, and of the clauses 
(Art. I., Sects. 9 and 10) which forbid both Congress and the States to 
pass ex post facto laws and bills of attainder. Part II. treats of the 
way in which the States have dealt with retroactive laws not forbidden 
by the clauses above mentioned. 

The author favors the historical method of treating his subject, and 
has applied it wherever practicable, e.¢., in showing that a State may 
constitutionally pass insolvent laws. The book is not full of original 
discussions, or of attempts to show what the law ought to be. To give 
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a clear statement of the law as it exists seems to be the dominating 
idea. And this has been very successfully done. If the decisions on 
any point are in harmony, the principle is given clearly and concisely. 
If, however, there is a seeming conflict among the cases, every endeavor 
is made to bring them into line along some general principle, and 
usually with good results ; as, for instance, in formulating the rule that 
remedies may be changed by State legislatures provided that a substantial 
remedy is left. 

Exceptions may perhaps be taken to certain things in the book, as, 
for example, to the use of the phrase ‘* executory contracts ” in Sect. 22, 
where it is said that ‘* executory contracts may be cancelled.”” What 
is meant is that offers to make a contract or preliminaries to a contract 
do not bind the State; a statement which is undoubtedly true. But 
when the contract, even though executory, is once complete, it cannot be 
impaired by the State. Again, in Sect. 63 it is said that a grant by the 
State of the privilege of pursuing any business which is against public 
health and public morals is not a contract, and that a statute revoking 
the grant is not unconstitutional. What seems the correct explanation 
of the constitutionality of such a statute is given by the author himself 
in Sect. 72, where he makes the grant liable to the condition subsequent 
that the grantor may rescind if the public need requires. 

The value of the book lies in its being the first work of any size upon 
the subject in its general accuracy of statement, and in its reliable cita- 
tion of cases. The value is enhanced by a full table of cases cited, 
and by a good index. B. E. 





TaLkxs aBpouT Law. [A Popular Statement of What Our Law Is 
and How it is Administered, by Edmund P. Dole. Crown 8vo. 516 pp. 
Boston and New York, Houghton, Mifflin, & Co. Riverside Press, 
1887. 

Thi is not alaw book. Its object is, rather, to take the place of 
many law books with the general reader, by combining in one work a 
brief and general statement of the origin and development of the law 
and of the mode in which it is administered by our courts. Treating 
of so broad a subject in so narrow a limit, the book must necessarily 
be unsatisfactory to the lawyer. To the non-professional reader, how- 
ever, it affords an easy means of acquiring a general and cursory 
knowledge of the principles of the various branches of the law. It isa 
question if this object would not have been accomplished in a more 
satisfactory manner by omitting some of the more unimportant chap- 
ters, such as that on Pulpit and Pew, and by utilizing the space thus 
saved in a more careful explanation of the remaining subjects. The 
chapters on these side issues, however, such as that on the ‘‘ Benefit of 
Clergy,” are among the more interesting which the book contains. 
The repetition of New Hampshire cases and New Hampshire courts 
gives the work a somewhat local interest, which might well have been 
avoided in a book for the general reader. 


\ 
M. C. H. 





Tue NaTioNnAL REpoRTER SysTEmM (published by the West Pub- 
lishing Company, St. Paul, Minn.) has begun the publication of the 
American Digest, which gives a full and complete digest of the points 
decided in all the current cases reported in the various publications of 
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its system. To those who use this system (and the number is large) 
the digest will be of great value, as it will give references to the respec- 
tive reporters in which the cases are reported in full. Of little less 
value will it be to those who, though making no use of the various re- 
porters, nevertheless desire a concise statement of the various points de- 
cided by the State Courts of last resort and by the U.S. courts, long 
before they are incorporated in any regular digest. 





THE StupENT’s Kent. [By Edward F. Thompson. Boston and 
N.Y., Houghton, Mifflin, & Co., Riverside Press, 1886. Sm. 8vo. 
338 pp-| This little book of 350 pages gives, in a condensed form, 
the principles as laid down by Kent, with the modifications made 
since his time. It is as comprehensive as the original, and at the same 
time is so handy and well indexed that it can be of service to the 
active lawyer making a hasty search for elementary principles as well 
as to the young student just entering upon the study of the law. 
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